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OBSCENE MATTER SENT THROUGH THE MAIL 


WEDNESDAY, NOVEMBER 18, 1959 


Housr or RepresENTATIVES, 
SUBCOMMITTEE ON PosTAL OPERATIONS OF THE 
ComMiIrrre ON Post Orrice AND CIvIL SERVICE, 
Omaha, Nebr. 

The subcommittee met at 10 a.m., pursuant to recess, in the Douglas 
County Courthouse, Omaha, Nebr., Hon. Kathryn E. Granahan 
(chairman of the subcommittee) presiding. 

Mrs. GranaHAN. The subcommittee will come to order, please. 

I would like to introduce the subcommittee members present who are 
not already known to the audience. 

Our ranking minority member on my left, Represent: ative Glenn 
Cunningham, of course, is well known to you ‘and needs no introduc- 
tion. Mr. ( ‘unningham has been a tower of strength in the proble ms 
we will discuss today, as well as in all of the deliberations of the 
House Post Office and Civil Service Committee. 

On my immediate right is Representative George E. Shipley, of 
Illinois, and seated to my fur left is Re ‘presentative James Cc Olive +r 
of Maine, who also have made most valuable cor tributions to our 
committee work. 

Also with us today is Mr. Clarence R. Jauchem, staff member of 
the House Post Office and Civ ‘ Service Committee. 

The committee is meeting this morning in the first formal hearing 
cheduled as part of our continued investigation of ways and means to 
curtail the growing spread of obscene and pornographic materials 
through the United States mails and other avenues of commerce. The 
committee is endeavoring to develop information and recommenda- 
tions which will be truly representative of the views and experiences 
of the entire country. We have completed studies in some depth i in the 
eastern seaboard area and on the west coast. 

The members have selected Omaha for these hearings for two rea- 
sons. First, we are confident that here we will obtain an excellent 
cross section of the thinking of the 80 million Americans in the great 
Midwest, Plains, and South Central States between the Rockies and 
the Appalachians. 

It is interesting to note, in this connection, that the population 
center of the United States is expected to move even closer to the 
Mississippi when the 1960 census results are complete. You are very 
near the population, as well as the geographic, center of our country. 

Second, our conviction that Omaha would be the ideal site was 
supported by firsthand evidence which we have in the person of our 
ranking minority member, Mr. Cunningham, and his very fine family. 
We feel, as I am sure you do, that he exemplifies the best and the most 
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constructive thinking of mid-America on the complex and difficult 
problems before the Congress. 

I know I speak not only personally, but nl all of the committee 
members, in paying highest tribute to Mr. Cunningham's informed 
interest, diligence, and effective contribution our committee’s work, 
His wealth of experience and practical knowledge, gained through his 
long service as your mayor and your Representative in Congress, as 
well as other public and civic activities, has been invaluable to us. 

Mr. Cunningham and I joined as cosponsors of legislation to carry 
out the first major recommendation developed through our committee 
studies of obscenity in the mails. This legislation, which passed 1 
House of Representatives by an overwhelming vote on September 1, 
1959, will strengthen postal laws aimed at peddlers of filth for aoe 
The major provision extends from 20 to 45 days the period for which 
postmasters may detain incoming mail of any person or firm who is 
using the mails to promote sale or distribution of obscene material. 
The other body has not yet acted on this measure, which will provide 
a much needed measure of protection for the public. 

In reviewing our committee activities earlier this year, one fact now 
stands out above all others. Our laws for the protection of the public, 
and the effective administration of the laws, largely reflect the moral 
climate of the public itself. Where there is public apathy or a ten- 
dency to wink at immorality, business in obscenity and pornography 
flourishes. The worst of it is, of course, that it flows over and the real 
damage is suffered by the great m: jority of Americans whose moral 
principles and concern for ‘their children and families are on a much 
higher level. 

We have had proof absolute that aroused public opinion, coupled 
with able and vigorous law enforcement by truly interested State 
and local officials, can and will root out the growing cancer planted 
in our communities and our homes by the sm: ll fringe of money grub- 
bers who bombard children, adolescents, and adults alike with their 
dirty products while giving no thought to the damage they cause. 

Our committee records contain substantial evidence tracing a major 
part of the rise in juvenile delinquency, and even crimes of terrible 
violence, to thoughts and actions triggered by dirty and suggestive 
writings, pictures, or movies. It is our hope, by bringing these facts 
to the attention of State and city authorities and of civic groups, that 
we may help alert all right-thinking citizens to the very real danger 
in perm itting the e ontinued spread ‘of pornog rT aphy for profit. 

We are confident that our hearings here in Omaha will be another 
important step to enlist nationwide public support in a “crash” pro- 
gram to put the smut peddlers out of business. 

Mr. Cunningham, I am sure we would all very much appreciate 
a statement from you, as the ranking minority member, on the work 
of our committee. 

Mr. Cunningham. 

Mr. CUNNINGHAM. Thank you, Madam Chairman. 

First of all, I want to thank you and the members of the com- 
mittee for coming to Omaha. There are many major cities in the 
Midwest and Great Plains area where this hearing could have been 
held, but you in your wisdom, I hope, decided to come to Omaha, and 
[ think it is a typical community inthis great area, and that the 
information that we receive here today will be representative. 
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We have had hearings almost all of this year in Washington, D.C. 
where many of the witnesses are key people in this program. We 
have had a hearing on the east coast, and just yesterday morning we 
returned from California, which really is the cesspool of this problem. 
So we are here today and that means that we have covered the east 
coast, the west coast, and now the Middle West and the Great Plains 
area. 

In coming here we didn’t have in mind that the problem here was 
of greater proportion than in other areas, but we know the thinking 
of the people out in this area is much different than it is on the east 
and the west coast. Asa matter of fact, it is going to be very refresh- 
ing to us, I am sure, to hear the testimony of the “people here because 
in this area we are sincerely concerned in trying to do something 
about this problem, whereas some of the people in the other areas, 
particularly on the west coast, take it as a matter of course. I 
might say that we have some pretty severe Federal laws on this mat- 
ter. Our committee, of course, as a creature of the Congress, is pri- 
marily concerned with the movement of this material and the sending 
and receiving of it through the U.S. mails. This committee has juris- 
diction over that phase of it. We are also concerned with the move- 
ment of this material and the transportation of this material by means 
of interstate commerce over which the Federal Government can exert 
its influence. Even though we do have some pretty strong laws, we 
have a great deal of problem area with the Federal courts, who have 
not upheld the statutes that are on the books as well as we think they 
should have. We are going to have a running battle with the defini- 
tion of what is obscene and what is not, and this committee when it 
returns to Washington is going to give major attention to a definition 
which we think will be foolproof so far as the courts are concerned. 

As our gracious chairman has mentioned, we have passed additional 
legislation just recently. Prior to last ye: ir, if your children received 
this material in the mails and you turned it over to the post office, the 
postmaster, who in turn referred it to the inspectors, the prosecution 
in that instance would have to take place in New York if that’s where 
it was deposited in the mails, or in California if that were the case. 
But under the legislation which Congress passed unanimously last 

year, the Post Office Department is now able to bring a prosecution 
at the local level, where this material is received, and so that is a 
great step forward. 

Another measure which our gracious chairman has mentioned has to 
do with the impounding of m: ail by the Postmaster. We found that 
the law was not good enough in that respect, and so the House of Re »pre- 

sentatives just a few short months ago passed a more stringent 
measure which is now before the Senate, and I am quite sure that they 
will go along with it. 

There are other facets of this es that I might define as getting 
down to the refinements of it. We have always known that the 
courts will not go along ae My us as we think they should. We are 
going into other areas in our attack, including such things as buying 
and selling of lists—commonly known as list brokers. Some peo- 
ple wonder how this stuff gets into the mails and into the homes of 
our teenagers. Well, there is a very simple answer to that. If your 
child sends in to some legitimate organization—perhaps he answers 
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an ad in a legitimate magazine that says, “Make so much money dur- 
ing the Chr istmas season selling Christmas cards,” or “Get a prize for 
selling so many boxes of Christmas cards,” or if he sends in for a rare 
stamp for a stamp collection, and in many other ways, that company 
to which he writes compiles a list of these people. This list is then sold 
toa list broker. It is avery profitable business. This list broker then 
in turn peddles this list to these people that deal in obscenity. So that 
your child may send in for one of these innocent little gadgets and 
eventually end up by being placed on the list of these obscene mailers. 
My advice to parents, if they can control it, is to see that their children 
don’t send in for these innocent things because that is the best w ay thy 
keep their names off of the list and stop this obscene material from 
coming into the home. That, as I say, is one refinement of this whole 
thing that we are going into when we reconvene in January, but sum- 
marizing it, as I have said, we do have fairly good statutes, Federal 
statutes, having to do with the movement of this through the mail. 
Our biggest handicap is that we are struck down occasion: ally by the 
various courts, but through our study of this during the past. year, 
we know that the major effort must take place on the local level 
because that is where you have the problem of obscene material reach- 
ing your newsstands. 

W e have found in our studies that where there has been a strong 
community group, a PTA group and others who have taken this 
thing seriously and have gotten to these bookstores and these news- 
stands and : isked for cooperation, they have received it. We know, 
too, that all of the laws that are on the books, both locally and na 
tionally, are not as well worded as they should be, and so if an action 
is brought it is likely to be struck down by the courts. 

Recently in Omaha, and I am familiar with what happened here, 
our Nebraska Supreme Court, after the law was upheld locally, struck 
it down. I would like to take some time, if time permitted, and it 
doesn’t, to discuss that decision. I think that our own Nebraska Su- 
preme Court actually overruled the Supreme Court, and that’s saying 
quite a mouthful, but nevertheless they did strike it down, and so our 
city, in their wisdom, has drafted a new ordinance. I hope that it 
will have a great deal of success as it is applied. 

Being the Representative from this area, of course, I am familiar 
with the active part that most of you in the audience have taken, the 
active work that is being done by Mr. Janning in this field in the 
police department, the active work that is being done by the PTA and 
church groups. It is very inspiring to this committee to know that 
you have done this. I am familiar with the symposium that was con- 
ducted by the PTA just a matter of a few weeks ago, and when the 
writeup was carried in the Sun papers I clipped it out, and all of the 
members of this committee are familiar with that et ffort. 

It is a big problem but it is not a discouraging one. We are going 
to - into it even more throughly than we have so far because now 
we are at the point where we know what the problem is and we know 
wh at the local enforcement problem is. We are now ina position where 
we believe we know what additional Federal legislation is needed. 
But I can’t conclude without saying that about one-half of this whole 
problem is a vigilant citizenry backed up by a good local ordinance, 
and so again in conclusion—I am sorry, Madam Chairman, I took 
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so long—we appreciate your interest. We are pleased to be here and 
I am sure that the witnesses are going to tell us something that will 
be valuable. Perhaps they will outline some of their problems; per- 
haps they might have ad litional suggestions for us in the matter of 
legislation. Th: ank you. 

Mrs. GRANAHAN. Thank you, Mr. Cunningham. I should like to 
commend Mr. Cunningham on his very forthright statements, but 
that’s what we always expect of him and that’s the kind of a job he 
always does. 

Our first witness this morning will be the Honorable C. S. Beck, 
the attorney general of Nebraska 


Mr. Beck. 


STATEMENT OF CLARENCE S. BECK, ATTORNEY GENERAL OF THE 
STATE OF NEBRASKA 


Mr. Breck. rn idam Chairman and members of the committee, unac- 
customed as I am to appearing before congressional committees, may 
I ask if it is ene o interpolate from the text as I read it. If 
something occurs to me, the reporter will take it down ? 

Mrs. GRANAHAN. Yes. 

Mr. Beck. May I ask in advance that after the first announcement 

of this meeting which was to be held here was made public there came 
a series of post cards urging my attendance at this meeting, and 
urging support of this law, and I want to say further that that is the 
first time that any such procedure has been followed by the citizens 
of this State. In other words, nobody has written in complaining 
about anything, but once it was announced that this committee was 
going to meet, then the support of the efforts of the committee was 
evidenced by I don’t know how many letters and post cards that 
came from interested women, not only in Omaha and Lincoln, but 
throughout the State; but I do want to emphasize that that was the 
first time that my oflice has ever received any such communications. 
I was very hi epPY to receive them. 

Further, I might add that so far as the information in my office 
is concerned, I talked with a vielen of the Catholic Church last 
week, who was complaining about the books in the drugstores, and 
one thing and another, and I asked them if they were aware of any 
teenagers who had received anything through the mails such as Con- 
gressman Cunningham mentioned in his opening statement, and it 
was reported to me that no such had apparently occurred, at least 
to the knowledge of these welfare people in the State. 

Madam Chairman and members of the committee, our State is a 
little unusual in that we have only two cities that could be considered 
metropolitan. All of the rest of them are under 50,000 and there are 
only a few of those. It is largely rural, and it is my view of the situ- 
ation generally that the offenses which are indicated here occur largely 
in the urban areas. We have had no complaints from any of the 
smaller towns outstate. 

I have prepared this statement, and if I may, I will read it, and 
does the committee desire that I cite our a tutes in full? Does the 
committee desire me to read those, or would you rather not have me 
read them ? 
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Mrs. Granauan. I don’t think so. They will be placed in the 
record. i 
Mr. Beck. It is in the record. So I will just refer to them by 
number. 
NEBRASKA OBSCENITY LAWS 


The Nebraska law concerning obscenity is contained in sections 
28-920 to 28-926. 

The three sections being considered were enacted in 1887 and are, 
for all practical purposes, identical to section 725.5, 725.6, and 725.8 
of the lowa Code which were enacted 1 year earlier. The laws of 
both States seem to be modeled after the laws enacted in New York 
in 1881 as amended in 1884. They areas follows: 


28-920. Exposure of person; obscene language; penalty. Whoever, being 
of the age of fourteen years and upward shall willfully make an indecent 
exposure of his or her person in any street, lane, alley or other place in any 
city, town, village or county, or shall utter, speak or use any obscene or lascivi- 
ous language or words in the presence or hearing of any female, shall be fined 
in any sum not exceeding one hundred dollars, or be imprisoned in the jail of 
the county not exceeding ninety days. 

(Source: G.S. p. 771; R.S. 1913, § 8786; Laws 1919, c. 126, §1, p. 298; C.S. 
1922, § 9778; C.S. 1929, § 28-921.) 

28-921. Obscene literature; sale; penalty. Whoever sells or offers for sale, 
or gives away, or has in his possession with intent to sell, loan or give away, any 
obscene, lewd, indecent or lascivious book, pamphlet, paper, drawing, lithograph, 
engraving, picture, photograph, model, cast or any instrument or article of in 
decent or immoral use, or advertises the same for sale, or writes or prints any 
letter, circular, handbill, card, book, pamphlet, advertisement or notice of any 
kind, giving information, directly or indirectly, when, where, how or by what 
means any of the articles or things hereinbefore mentioned can be purchased 
or otherwise obtained or made, shall upon conviction thereof be punished by 
a fine of not more than one thousand dollars nor less than fifty dollars, or by 
imprisonment in the county jail not more than one year, or both. 

(Source: Laws 1887, c. 113, §1, p. 671; R.S. 1913, § 8787; C. S. 1922, § 9779; 
C.S. 1929, : 28-922.) 

28-022. Obscene matter; distribution; penalty. Whoever deposits in any post 
office in this state, or places in charge of any person to be carried or conveyed, 
any of the articles or things named in section 28-921, or any circular, handbill, 
card, advertisement, book, pamphlet or notice of any kind, giving information, 
directly or indirectly, when, how, where or by what means any of the articles 
or things mentioned in said section can be purchased or obtained, or knowingly 
or willfully receives the same to carry or convey, or knowingly carries or con- 
veys the same in any manner, except in the United States mail, shall upon con- 
viction be punished by a fine of not more than one thousand dollars nor less 
than fifty dollars, or be imprisoned in the county jail not more than one year, 
or both. 

(Source: Laws 1887, c. 113, § 2, p. 672; R.S. 1913, § 8788; C.S. 1922, § 9780; 
C.S. 1929, § 28-923. ) 

28-024. Obscene or criminal books; possession with intent to erhibit or sell, 
sale to minors; penalty. Whoever sells, lends, gives away or shows, or has in 
his possession with or without intent to sell, give away or show to any minor 
child any book pamphlet, magazine, newspaper, story paper or other paper de- 
voted to the publication, or principally made up of criminal news, police reports 
or accounts of criminal deeds or pictures and stories of immoral deeds, lust or 
crime, or exhibits upon any street or highway, or any place within the view, or 
which may be within the view of any minor child, any of the above described 
books, papers or pictures, or uses or employs any minor child to give away, sell 
or distribute, or who, having the care, custody or control of any minor child, 
permits such child to sell, give away or distribute any such books, papers or 
pictures above described, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not more than five hundred 
dollars nor less than fifty dollars, or be imprisoned not more than six months in 
the county jail, or both. 
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(Source: Laws 1887, ec. 113, § 4, p. 673; R.S. 19138, § 8790; C.S. 1922, § 9782; C.S. 
1929, § 28-925.) 

28-925. Obscene matter; search and seizure; destruction. All magistrates in 
this state are authorized, on due complaint supported by oath or affirmation of 
one or more persons, to issue a warrant directed to the sheriff of the county 
within which such complaint shall be made, or to any constable or police officer 

thin such county, directing him or them, or any of them, to search for, seize 
and take possession of such books, papers, pictures, circulars, articles, and 
things named in sections 28-921 and 28-924; and such magistrate shall de 
liver personally or shall transmit, enclosed, and under seal, specimens thereof 
to the county attorney of his county, and shali deposit within the county jail 
of his county or such other secure place as to him shall seem meet, enclosed, 
and under seal, the remainder thereof, and shall upon the conviction of the per- 
son or persons offending under the provisions of sections 28-921 to 28-926, forth- 
with, in the presence of the person or persons upon whose complaint such seizure 
or arrest was made, if he or they shall elect to be present, destroy or cause to be 
destroyed the remainder thereof so seized and shall cause to be entered upon the 
record of his court the fact of such destruction. 

(Source: Laws 1887, c. 113, § 5, p. 673, R.S. 1913, § 8791; C.S. 1922, § 9783; 
CS. 1929, § 28-926. ) 

28-926. Obscenity provisions; construction. Nothing in sections 28-921 to 
28-925 shall be construed to affect teaching in regularly chartered mec lical col- 
leges, or the publication or use of standard medical books, or other practice of 
regular practitioners of medicine, or druggists in their regular business, or the 
possession by artists of models in the necessary line of their art. 

(Source: Laws 1887, c. 113, §6, p. 674; R.S. 1913, § 8792; C.S. 1922, § 9784; 
C.S. 1929; § 28-927.) 

The only cases concerning obscene literature which have been before 
our court were the result of complaints filed under municipal ordi- 
ances °: Ntate wu Olin / { ° Poecras dhi / cE ineoln Ni WS . f Jenner, L166 Nebr 


642, 90 NW. 2d 263; under a Linco] In ordinance and Ntate v. Cov 


and State v. Nelson, 168 Nebr. 394, 95 NW. 2d 678, under an Omaha 
ordinance. 
In the Pocras case the Lincoln ordinance provided in part: 


It shall be unlawful for any person or persons within the limits of said city 
* to sell or offer for sale, or dispose of in any manner, any obscene, lewd, 
or indecent book, picture, or other publication or thing. 

The defendant was charged, insofar as here material, as follows: 
That. defendant * * * did unlawfully cause to be offered 
for ane and dispose of obscene, lewd, and indecent publications con- 
trary to the ordinance. * * ** Defendant’s motion to dismiss the 
complaint was sustained by the district court and the Supreme Court 
affirmed. Our court held that the language “* * * Any obscene, lewd, 
or indecent book, picture, or other public ation or thing.” met the con- 
stitutional requirements of due process of law and then cited, among 

others, the following authorities and statements therefrom: 


Near v. Minnesota ex rel. Olson, 283 U.S. 697, 75 L. Ed. 1857, 51 S. Ct. 625: 
“* * * The primary requirements of decency may be enforced against obscene 
publications.” 

Roth v. United States, 354, U.S. 476; 1 L. Ed. 2d 1498; 77 S. Ct. 1304: “But 
implicit in the history of the first amendment is the rejection of obscenity as 
utterly without redeeming social importance. * * * We hold that obscenity is 
not within the area of constitutitionally protected speech or press.” 

State v. Becker, 864 Mo. 1079; 272 S.W. 2d 283: “Those deseriptive words 
(obscene, lewd, licentious, indecent, lascivious, immoral, scandalous) are neither 
vague nor indefinite. They are words of common usage and understanding, and 
as used in this statute, and in law, they have a meaning understood by all. 
Those words set out within this statute a clear and ascertainable standard 
guilt which is readily to be comprehended.” 
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However, our Court went on to hold the following language of the 

ordinance, to wit: “* * * To sell or offer for sale, or dispose of in 

ee 27s , e } +4 > . . eS aks 

any manner, ~ ~~ °. invalid and of no ettect. In its discussion OT this 
portion of the ordinance the court said: 


The ordinance must necessarily be tested by its operation and effect. In doing 
so the following principles are applicable: 

“Where the statute uses words of no determinative meaning, where the lan- 
guage is so general and indefinite as to embrace not only acts commonly recog- 
nized as reprehensible, but also others which it is unreasonable to presume were 
intended to be made criminal, it will be declared vi rid for uncertainty. State y. 
Diamond, 27 N. Mex. 477; 202 P. 988; 20 A.L.R. 1527. 

“Where a statute is so vague as to make criminal an innocent act, a conviction 
under it cannot be sustained. Winters v. New York, 333 U.S. 507; 92 L. Ed. 840; 
68 S. Ct. 665.” 





Our Court went on to say: 


Let us presume that someone sent a publication of the above character to a 
citizen of Lincoln. Under the above ordinance it would be a violation thereof 
for such citizen to either burn it, throw it in the trash container, or dispose 
of it in any manner, even by giving it to the police. Certainly such is far in 
excess of any reasonable exercise by the city of its police power and void for 
uncertainty. 


In the Nelson and Coren cases the Omaha city ordinance provided 
“Tt shall be unlawful for any person to sell, offer for sale, attempt to 
sell, exhibit, give away, keep in his possession with intent to sell « 
give away, or 7n any way pee or att mpt to furnish to any = On 


any comic book magazine, or other publication which read as a whole 
is of an obscene nature. 

The city filed a complaint against each defendant, the charging 
parts being identical. It is that the defendant “Then and there being 


did unlawfully offer for sale, attempt to sell, exhibit, keep in his pos: 
session with intent to sell or give away to any person, magazines and 
other publications which, read as a whole are of an obscene nature in 
violation of Omaha Municipal Code 

The Supreme Court held that the portion of the ordinance pro- 
viding “which, read as a whole, is of an obscene nature,” is void and 
of no effect, and consequently the charges made against the defendants 
based thereon were without force and effect. 

The city had relied upon Roth v. United States in which the Su 
preme 4 ‘ourt of the United States he id: 


The standard for judging obscenity, adequate to withstand the charge of con- 
utional infirmity, is whether, to the average person, applying contemporary 
‘ommunity standards, the dominant theme of the material, taken as a whole, 
appeals to prurient interest. 
In discussing the quoted portion of the oth case our Court said: 


The rule of the Roth case was stated as a guide to the finders of fact in con- 
sidering the evidence. 

The city would have us read into the ordinance the above “standard for judg- 
ing” as a definition of the language relating to books, magazines, or other publi- 
eatious “which, read asa whole, is of an obscene nature.” 

We anticipate no difficulty in finding the “average person” as comparable to 
the reasonable man that is often referred to in tort litigation. We have doubts 
if the “average person’ whether he be judge or juror, would be able to apply 
the phrase “appeals to prurient interest’ without conjecture or resort to a dic- 
tionary. We point out that the phrase “of an obscene nature” is far more in- 


1 Italicized portion not included in complaint against defendants. 














defi 
a di 


tem 





the 
f in 
this 


loing 


lan- 


*COg- 
Vere 
te V, 


‘tion 
S40: 


to a 
reof 


0Se 
for 


ac: 
to 
or 
SON, 
ole 


rOo- 
nd 
its 


u 


m- 


le, 


to 
ts 
ly 
C- 
n- 


OBSCENE MATTER 239 


definite than the phrase “prurient interest.” However, if we were to accept as 
a definition the language quoted and read into the ordinance the clause “con- 
temporary community standards,’ we would be creating an area of vagueness 
and indefiniteness that would itself require a holding that the ordinance was 


yague and indefinite and hence void. 


It is very doubtful that the decision of our Court in the Pocras and 
the Velson-Coren cases are very helpful in determining the validity of 
the three sections of our statutes here being considered. However, two 
U.S. Supreme Court cases, Winters v. New York. supra, and Poth v. 
United States, supra, are very important cases when considering the 
cons stitutionality of these three sections. 

In Winters v. New York, subsection 2 of section 1141 of the New 
York penal Jaw, almost verbatim with section 28-924 of our statutes, 
was declared unconstitutional in that it violates the right of free 
speech and press because it is vague and indefinite. The New York 
law provided : 

A person * * * who, 

”. Prints, utters, publishes, sells, lends, gives away, distributes or shows, or 
has in his possession with intent to sell, lend, give away, distribute, or show, or 
otherwise offers for sale, loan, gift, or distribution, any book, pamphiet, magazine, 
newspaper, or other printed paper devoted to the publication, and principally 
made up of criminal news, police reports, or accounts of criminal deeds, or pic- 
tures, or stories of deeds of bloodshed, lust, or crime; * * * is guilty of a mis- 
demeanor, * * *, 

In its opinion the Supreme Court of the United States said: 

It is settled that a statute so vague and indefinite, in form and as interpreted, 
as to permit within the scope of its language the punishment of incidents fairly 
within the protection of the guarantee of free speech is void, on its face, as 
contrary to the 14th amendment. Stromsburg v. California, 283 U.S. 359, 369, T5 
L. Ed. 1117, 1123, 51 S. Ct. 532, 73 A. L. R. 1484; Herndon v. Lowry, 301 U. S. 
242, 258, 81 L. Ed. 1066, 1075, 57 S. Ct. 732. 

The Court went on to say: 

The subsection of the New York penal law, as now interpreted by the court 
of appeals prohibits distribution of a magazine principally made up of criminal 
news or stories of deeds of bloodshed, or lust, so massed as to become vehicles for 
inciting violent and depraved crimes against the person. But even considering 
the gloss put upon the literal meaning by the court of appeals restriction of the 
statute to collections of stories ‘‘so massed as to become vehicle for inciting 
violent and depraved crimes agains the person * * * not necessarily * * * 
sexual passion,” we find the specification of publications, prohibited from dis- 
tribution, too uncertain and indefinite to justify the conviction of this peti- 
tioner * * *, 

In the Roth case two cases were actually decided by the Supreme 
Court of the United States, they are Roth v. United States and 
eget v. State of California. In the Roth case a Federal statute 
(18 U.S.C. see. 1462) provides that obscene, lewd, lascivious, filthy, 
or eae ent material is not mailable, and that whoever know ingly 
deposits such material for mailing or delivery is criminally punish- 
able. The defendant was convicted in a prosecution in the U.S. Dis- 
trict Court for the Southern District of New York of violating the 
Federal statute, and his conviction was affirmed by the Second Circuit 
Court of Appeals (237 F. 2d 796) , and on certiorari the Supreme Court 
aflirmed the conviction. 

In Alberts v. State of California, a California statute makes erim- 
inally punishable every person who willfully and feopa writes or 
therein produces obscene or indecent material, or who writes or 
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otherwise produces any notice or advertisement of any such material, 
The defendant was convicted in the California State courts and on 
appeal the U.S. Supreme Court affirmed the conviction. 

In both cases obscenity was held not to be within the area of con- 
stitutionally protected speech or press, and hence the statutes, respec- 
tively, were held not to violate the free speech guarantees of the Ist 
or 14th amendments. The statutes were also upheld as against 
claims of unconstitutional vagueness. It was held, further, that the 
Federal statute was within the postal power of C ongress, and did not 
encroach upon the powers reserved by the 9th and 10th amend- 
ments to the States, and that it had not preempted regulation of mail- 
ing of obscene matter so as to bar application of the California stat- 
utes to the defendant Alberts, who was engaged in a mail-order 
business. 

Che trust of the arguments of both Roth and Alberts was that the 
words “obscene or indecent” are not sufficiently prec ise because they 
do not mean the same thing to all people, all the time, everywhere. 

Mr. Justice Brennan in his opinion said: 

Many decisions have recognized that these terms of obscenity statutes are 
not precise. This Court, however, has consistently held that lack of precision 
is not itself offensive to the requirements of due process. ‘* * * (T)he Con- 
stitution does not require impossible standards”; all that is required is that the 
language “conveys sufficiently definite warning as to the proscribed conduct 
when measured by common understanding practices. * * *” United States v. 
Petrillo, 332 U.S. 1, 7, 8, 91 L. ed., 1877, 1883, 67 S. Ct. 1538. These words, 
applied according to the proper standard for judging obscenity, already dis- 
cussed, give adequate warning of the conduct proscribed and mark ‘* * * bound- 
aries sufficiently distinct for judges and juries fairly to administer the law * * *. 
That there may be marginal cases in which it is difficult to determine the side 
of the line on which a particular fact situation falls is no sufficient reason to 
hold the language too ambiguous to define a criminal offense. * * *. 

In summary, then, we hold that these statutes, applied according to the proper 
standard for judging obscenity, do not offend constitutional safeguards against 
convictions based upon protected material, or fail to give men in acting adequate 
notice of what is prohibited. 


CONCLUSION 


Based upon the decision in Winters v. New York there is no ques- 
tion but that section 28-924 of our statutes is unconstitutional and 
unenforceable. 

Based upon the decision in the ~_ and Alberts cases, it is my 
opinion that sections 28-921 and 28-922 are not unconstitutional. 
Ifowever, I am a bit disturbed by that part of Judge Simmons’ opin- 
ion in the Velson case wherein the court said: “We point out that the 
phrase ‘of an obscene nature’ is far more indefinite than the phrase 
‘prurient interest.’ Whether or not our court would hold “obscene” 
as being so indefinite that it would make sections 28-921 and 28-922 
unconstitutional, is difficult to say, even though the Supreme Court of 
the United States in the Poth case said obscene was not vague and 
indefinite and went on to define the terms. 

May I add further, if the committee please, there have been very 
few prosecutions under the statutes that we have, but in my recollec- 
tion, during the past 5 years at least, there have been three cases 
prosecuted, convictions obtained, and sentences imposed and have now 
been served under the statutes and never appealed to the Supreme 
Court. ‘To that extent, at least, the effort has been made, but. in this 
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State the primary effort must be made by the county attorney. The 
attorney general operates not as the boss. He has no power to require 
him to do: anything. He may supervise if in any county he has proper 
jurisdiction, so that to that extent it is largely up to the local 
authorities. 

Mrs. Grananan. Mr. Beck, do you feel that the courts are entirely 
too lax in dealing with these purveyors of filth? I know that these 
centlemen have some questions to ask you. However, it has come to 
our attention that these people are picked up, arrested, and convicted 
by ajury. The judge gives them maybe a $5,000 or $10,000 fine and 
a year’s probation. Of course, the fine doesn’t mean a thing to them 
because there is so much money in the business. They move away and 
open up under another name and put another cover on their book and 
they are in business again. 

Mr. Beck. That’s right. 

Mrs. GRaANAHAN. That’s the distressing and discouraging part of 
this. 

Mr. Beck. Well, Madam Chairman, about the only thing I can say 

is that we don’t always agree on the decisions of the courts. We are 
entitled to criticize them. The area in which they are operating here 
? such that even lapse of time would change the definition perhaps of 
lewd and lascivious pictures. I can recall from my youth that bath- 
ing suits—that girls wore bloomers with jackets for bathing suits and 
now we have bikinis, and a bikini would probably have been obscene 
then and it is not considered obscene now, at least as far as I know. 
So the courts, I think, are feeling this change just as I have suggested. 
What was considered obscene 20 years ago May now mean something 
else. They are very jealous in sustaining the constitutional rights of 
anybody that is convicted of a violation of law, and I sometimes won- 
der where we are going to end with the courts going all out in defining 
what is a violation of this law. 

Mrs. GranaHAN, They seem to lean backward on that final defining 
line between what is obscene and what isn’t—what I might think is 
obscene and might not, and therefore they say that it might be of 
prurient interest to you and not to me, but that’s what disturbs me so 
much, 

Mr. Beck. Well, as a result of the court’s decision in the, shall we 

say, Lady Chatterley case, that book I know back 25 years ago would 

have been bootlegged; and this Catholic person that talked to me the 
other day said that he could buy it downtown in any drugstore. I 
said, “What?” So I went down and bought one and read it again. 
My judgment is that it is obscene and should not be on the stands for 
teenagers to buy. 

Mrs. Grananan. Of course I don’t think the teenager is too inter- 
ested in a book like “Lady Chatterley’s Lover. 

Mr. Beck. Well, the druggist said that was the last one and he had 
sold about 50 copies to teenagers 

Mrs. Grananan. I think it is these ver y filthy magazines and crazy 
sexy magazines and pictures that affect the minds of the youth. I 
think most of the sex crimes have been traced back to these youngsters 
who have bought this material and have it on their person or under 
their mattress. 

Mr. Becx. Well, of course, I don’t know about that. 
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Mrs. GrRANAHAN. Of course, it is very interesting to hear you say 
that there is very little of this here. 

Mr. Becx. Well, of course, that is as far as I know. 

Mrs. GRANAHAN. Maybe it is very quiet. 

Mr. Beck. Well, it may be. The PTA ladies m: iy have different 
information, but it isn’t channeled to me. 

Mrs. Grananan. But I think it was a good idea that after they 
knew that you were coming you began getting post cards because it 
does show that people are aroused. 

Mr. Brcr. I was very interested in that. 

Mrs. GranaHAN. And probably have the feeling that in this way 
something can be done about it before something happens. 

Mr. Beck. That is right. 

Mrs. Granauan. Thank you, Mr. Beck. 

Any ae Mr. Cunningham. 

Mr. Cunnincuam. I first want to thank Mr. Beck for coming this 
morning. We appreciate his testimony and the citing of the many 
important. statutes and so on which will go into the record. We will 
give it to our professional staff and when we get it back we will 
peruse all of this material. 

I did want to point out what you mentioned here about the Roth 
case which says in effect the standard for judging obscenity is whether 
to the average person applying contemporary community stand: wien 
the dominant theme of the material, taken as a whole, appeals ti 
prurient interests. I think that is one of the problems we have because 
they may feel that people in New York or California are much more 
loose in their morals or much more apt to tolerate this than those 
of us would be here in the Midwest, and I don’t believe that the court 
is right in saying that we should have one set of morals for the east or 
west coast and one for the Midwest. 

Mr. Beck. I agree with you fully. We only have one Constitution. 

Mr. CunninGHAM. One Constitution. One of the things we think 
we are going to have to get into, and I may have mentioned it orig- 
inally, is some division point in our definition of “obscenity.” You 
see, we are losing cases because an adult jury with an adult judge m: LV 
in their minds “determine that something is not obscene, but their 
children and our children are receiving this and to them it is obscene. 
You and I may read “Lady Chatterley’s Lover”—I haven’t person- 
ally, but I say we may read it and it may not affect us In any way, 
but if my 12-year-old or 14-year-old children read it, that’s ‘an en- 
tirely different thing. So maybe we are going to have to approach 
this in a different manner. 

Now, a minor cannot purchase alcoholic beverages, vou have to be 
a certain age to drive an automobile, and so on. Well, it might be 
that we can approach this in our continual search for an adequate 
definition in that way because we do know that this stuff affects the 
minor, whereas even the worst of it may not have the adverse effect 
onanadult. Tam glad you brought that up. 

Mrs. GranAHAN. Mr. Oliver, do you have any questions ? 

Mr. Oniver. Not to take any more time, Madam Chairman, only I 
have a very brief note here. I was very much interested in what Mr. 
Beck had to say here regarding the problem which confronts us, to 
refer again to the standard which the Supreme Court has set up as 
a basis of a definition of what is obscene, and adding to what our 
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colleague, Glenn Cunningham, has already said, I wonder, if in your 
opinion, it is necessary or advisable—put it this way: that the dom- 
inant thing shall have to be found obscene in order to declare a par- 

ticular publication unacceptable? In other words, is it necessary to 
find 98 paragraphs of a 800-paragraph publication, for example, meas 
uring up to the definition of obsce nity, or does a person who 1s looking 
perhaps for something to stimulate him only have to find one para- 
craph or two paragraphs? Does this make any sense to you‘ 

Mr. Becx. Not at all. 

Mr. Oniver. So as far as you are concerned, this reliance upon the 
question as to whether it is a dominant thing, the publication taken 
as a Whole, doesn’t have too much validity in your opinion 4 

Mr. Brcr. No, not at. all. 

Mr. Outver. Thank you very much. This is my own impression 
of that rule of thumb—I don’t like it. 

If there is a rotten paragraph in it, it is bad whether it is in the 
middle or in the beginning or at the end, the whole thing is bad. 

I might say in regard to “Lady Chatterley’s Lover” that there are a 
few pars agraphs in there that are lurid and I don’t think that any- 
body who is looking for anything that is stimulating, as I have said 
before, needs to go much beyond those two or three paragraphs. 

Mr. Beck. Then they can throw the book away. 

Mrs. Granawan. Mr. Shipley. 

Mr. Suietey. Well, I would like to commend you and your office 
for the fine work that you are doing in this field, and I wish more 
attorneys general would feel like you do. It seems that in our fast 
moving world that we forget some of the little things that affect our 
children so much, and you should be commended for the great job 
you are doing. 

Mrs. GRANAHAN. Mr. Beck, thank you very much. 

Mr. Breck. May I now be excused, Madam Chairman, from any 
further recall ? 

Mrs. GRANAHAN. Yes. Thank you for taking time out of your 
very busy day. 

Our next witness is Hon. Norman Erbe, attorney general of the 
State of Lowa. 

Mr. Erse. Good morning. 

Mrs. GRANAHAN. Good morning. It is nice to have you with us. 

Mr. Erse. Thank you. It is good to be here. I would like to make 
one personal observation if I may before I start. I am sure that this 
chair and desk combination was obviously designed for a midget. I 
am sure that Attorney General Beck and Judge O’Brien will concur 
with me on that. 

Mrs. GRANAHAN. Would you prefer to stand ¢ 

Mr. Expr. No, I couldn’t take care of all the things in front of me 


if I did. Thank you. 


STATEMENT OF NORMAN ERBE, ATTORNEY GENERAL OF THE 
STATE OF IOWA 


Madame Chairman, members of the committee, my name is Norman A. Erbe. 
I am attorney general of the State of Iowa. 

I want to thank you and the other distinguished members of this committee 
for inviting me to testify before you today. I have followed the proceedings 
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of this committee with great interest, and have read the report you issued in 
September on the problem of obscene matter sent through the mail. I hope 
that my remarks will be useful to you in your effort to stem the rising tide of 
obscene and pornographic matter that confronts us today. 

I would like to discuss the action we have taken in lowa concerning the prob- 
lem of obscene and pornographic publications. Legislators, county attorneys 
and other law enforcement officials have indicated their concern about the 
situation to me. In examining the problem, it appeared to me that there were 
three different avenues of approach that could be followed: 1, voluntary citizens 
groups, such as PTA organizations, church groups, book study clubs, fraternal 
organizations, or groups formed for the specific purpose, could join together 
through economic and social sanctions to get the smut off the newsstands, or, 
2, each of the 99 county attorneys in Iowa could use his own judgment and 
initiative in cleaning up the newsstands in his particular county, or 3, I could, 
in my capacity as attorney general, request each county attorney to take appro- 
priate action in his county. 

It seemed to me that the third course was best. Volunteer citizens groups, 
although they form the backbone of a successful drive against obscenity, and 
are essential, have not usually achieved a great deal of success. Several organi- 
zations, all over Iowa, had tried in the past to clean up the newsstands in their 
communities, but without results. On the other hand, if enforcement was left 
Strictly up to the county attorneys, each would naturally proceed in his own 
manner, and the result would be 99 different standards of enforcement through- 
out the State. 

Therefore, I determined that the best way to proceed would be for my office 
to direct the research and investigation, then notify the county attorneys and 
questing them to bring criminal action for any violation of the Lowa obscenity 
laws. As attorney general, I do not have the power to institute criminal pro- 
ceedings against an individual. County attorneys are responsible for bringing 
criminal action, and I can only request them, under my statutory supervisory 
power, to bring criminal action. 

Although I was determined to stop the indiscriminate dissemination of por- 
nography and obsecenity, I was just as determined not to violate any person’s 
constitutional rights. 

On September 1, 1959, I sent a letter to every county attorney in Iowa, re- 
questing them to bring criminal action for any violation of the Iowa obscenity 
law. I included in the letter a list of the current issues of 42 magazines which 
I felt violated the Iowa law. I also indicated that if any future issues of t ese 
magazines, or other magazines, violated the law, the county attorneys should 
bring criminal prosecution. 

On September 1, I also called a meeting in Des Moines of the 29 wholesale 
magazine distributors who distributed magazines in Iowa, informing them of 
my work with the county attorneys on this subject. The wholesale magazine 
distributors reacted as I hoped they would. Cooperation has been good. Both 
wholesalers and retailers have made an effort to keep obscene issues off their 
stands. 

The public response to the drive was heartwarming and overwhelming. 
Hundreds of people wrote to me, telling how pleased they were to see that the 
newsstands of lowa were being cleaned up. Many of the writers were mothers 
of children, from toddlers to teenagers, who expressed their thankfulness that 
their children would not be confronted daily with printed obscenity. Others 
were from church groups, women’s clubs, PTA’s, fraternal org» nizations, vet- 
erans’ groups, book study circles, Sunday School classes, ministers’ alliances, 
youth groups and other organizations, which stated that at their meetings they 
had passed a resolution supporting the drive against obscenity. Still others 
were letters from clergymen, educators, lawyers, doctors, businessmen, youth 
lerders, and housewives expressing their support. I also received many letters 
with petitions, containing from 5 to 150 names, backing the fight against pornog- 
raphy. I have received a total of nearly 600 letters, some from outside Iowa, 
and all but a very few wholeheartedly expressed their support. 

My action also engendered a great deal of newspaper comment, in varying 
shades of reaction. Attached to my testimony is an editorial from the Novem- 
ber 8 issue of the Des Moines Sunday Register, which I think is an objective 
account of the drive to date. 

However, not everyone was in agreement with my stand. The publishers of 
obscene and pornographic magazines have a tremendous financial interest in the 
listribution of their publications. Although we have not compiled figures in 
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Iowa, on the basis of national experience in this field, I would judge that the 
Iowa “take” from obscene magazines amounts to millions of dollars annually. 
So it is not difficult to see why the publishers were disturbed. They made their 
opposition known, both directly and indirectly. Several magazines contacted 
me personally. One threatened to bring suif against me for damages. Other 
action has been more devious and indirect. It has taken the form of criticism 
of the attorney general’s office generally, as well as the action taken. It has 
also involved criticism of the procedure followed, although I made certain before 
I acted that I was within my statutory powers and that I would not violate 
anyone’s constitutional rights. 

The latest development is an injunction suit, brought against me in the U.S. 
district court by publishers of 22 of the 42 magazines on the list. These pub- 
lishers all alleged that each of them has suffered damages of more than $10,000 
since September 1, because of failure to handle their magazines in Iowa. They 
also alleged that I violated their freedom of speech and freedom of the press, 
and deprived them of their property without due process of law, in violation of 
the U.S. Constitution. A hearing on their motion for a preliminary injunction 
was held last Friday, November 13. 

The next move, I believe, will be criminal prosecution by one or more county 
attorneys in Iowa against retail dealers. The Iowa Supreme Court, in the only 
ease ever decided under the present Iowa obscenity law, held that pictures of 
nude women are obscene. 

I have referred several times this morning to the Iowa obscenity laws and to 
prosecutions I believe may result under them. By this I do not want to imply 
that 1 believe our Iowa obscenity laws are adequate to meet the modern situ- 
ation, because I frankly do not believe that they are. Our present Iowa law on 
obscenity is in chapter 725, 1958 Code of Iowa. The basic provisions were 
enacted in 1886, and last amended in 1911. Two sections are probably uncon- 
stitutional, in light of the holdings in the U.S. Supreme Court cases of Winter 
v. New York, 333 U.S. 507 (1948) and Butler v. Michigan, 352 U.S. 380 (1957). 

The present statute prohibits the sale, offer for sale, or possession with intent 
to sell of “any obsecene, lewd, indecent, lascivious, or filthy book, pamphlet, 
paper, drawing, lithograph, engraving, picture, photograph, writing, card, postal 
eard, model, cast, or any instrument or article of indecent or immoral use.” 
This is good as far as it goes, but I believe it needs expanding and modernizing. 
I have drafted a proposed amendment to the Iowa law, which I believe would 
make it adequate. This amendment would accomplish six objectives : 

1. Change the penalty for violation from a misdemeanor to a felony. In my 
opinion, the purveyor of pornography who poisons the mind is as great a crimi 
nal as the narcotics peddler who poisons the body. 

2. Adds language to the Iowa law which prohibits printing and publishing 
obscene matter. The present section of the Iowa law which prohibits printing 
and publishing is probably unconstitutional. At the present time, two of the 
magazines whose publishers are plaintiffs in the injunction suit against me are 
printed in Iowa, then trucked to the west coast for distribution. 

3. Establishes a prohibition against tie-in sales. Retailers and wholesalers 
have told me that their suppliers put pressure on them to sell indecent maga- 
zines by threatening not to bring them the magazines they do want unless they 
take the indecent ones also. 

4. Provides a rebuttable presumption that possession of a certain number of 
items or publications establishes an intent they are held for sale. Under the 
present Iowa law, possession is not criminal unless it can be shown that it is 
with intent to sell. Intent is hard to prove and this provision is taken from 
existing Federal law. 

5. Provides an immediate procedure for judicial determination as to whether 
a particular publication is obscene. The procedure I have proposed for Iowa 
is identical with the New York procedure specifically upheld in the U.S. Supreme 
Court case of Kingsley Books, Incorporated v. Brown, 354 U.S. 436 (1957). 

6. Repeals sections which are probably unconstitutional, and inserts more 
inclusive terms in present sections to meet modern situations. 

I think that my proposed amendments to the Iowa statutes substantially 
conform with the recommendation for State governmental action you included 
in your September report. 

I want to make it clear that I believe that the enforcement of obscenity laws 
should principally be done at the State level. Although the threat of obscenity 
is nationwide, it seems to me that the responsibility of enforcement falls upon 
each State individually, under their police power. Also, standards vary from 
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area to area. A publication considered acceptable in New York or Los Angeles 
might well be considered obscene in Iowa. The U.S. Supreme Court recognized 
this in the case of Roth v. United States, where they held that whether or not 
a particular publication is obscene should be determined by applying contempo- 
rary community standards. 

The recent amendment to section 1461, title 18, of the United States Code. 
which makes transporting obscene matter through the U.S. mail an offense at 
the point of delivery as well as at the point of deposit, also recognizes that 
prosecutions for obscenity Should be on a local basis. 

However, there are some areas where the responsibility is strictly Federal. 
One of these areas is interstate transportation of obscene publications. Every 
one of the plaintiffs in the injunction suit against me alleged that they were 
out-of-State corporations, who sold magazines in Iowa. Obviously, these maga- 
zines are traveling in interstate commerce. Section 1465, title 18, United States 
Code, expressly prohibits interstate transportation of obscene matter for the 
purpose of sale or distribution, but it is apparently not being enforced. 

Another problem that of course is peculiarily Federal is the problem this 
committee is working on—obscene matter sent through the mail. I also believe 
that the changes in 39 U.S.C. 259(b) proposed by H.R. 7416, Congressman Cun- 
ningham’s bill, are necessary. However, in my experience at the State level, 
I think more attention should be directed to the granting of second-class mail 
privileges. The publishers of magazines with second-class permits have argued 
that the second-class privilege amounts to a seal of approval—that because their 
magazines have a second-class mailing permit they are not obscene. 

I realize that once a second-class permit is granted, it cannot be taken 
away without a hearing. However, the law provides that obscene periodicals 
should not be given a second-class permit. If it is necessary to change the proce- 
dural machinery to make that part of the law operative, I think it should be 
done. After all, the original object in placing on second-class matter a rate far 
below that on any other class of mail was to encourage the dissemination of 
news and of current literature of educational value. In effect, the second- 
class mail privilege is a subsidy. I think we agree that obscene magazines 
do not deserve a Federal subsidy. Further, I believe that the original grant of a 
mailing permit to a publication should not relieve the magazine from further 
scrutiny and the requirement to keep their magazines clean. The fact that one 
issue of a magazine is not obscene does not mean that future issues will not be, 
and I think magazines should have their permit reviewed if they are questioned. 

To sum up my testimony, I believe that pornographic and obscene publications 
on our newsstands are a threat to basic American concepts of morality and 
decency. I instituted my drive in Iowa because I felt that something should be 
done to stop the indiscriminate dissemination of such publications, and it ap- 
peared to me that it would be more effective to direct such an effort from the 
State level than would be the unsupported work of individual citizens or the 
undirected and uncoordinated action of 99 county attorneys. I believe the 
State obscenity laws should be amended, to make the sale of obscene publications 
a felony, to prohibit printing and published obscene matter, to prohibit tie-in 
sales, to provide a swift method for determining whether a particular publication 
is obscene, and to provide a presumption of intent to sell obscene publications 
on the basis of possession of a certain number of them. Although I believe en- 
forcement of obscenity laws is basically a State responsibility, under the police 
power, there are some areas where the Federal Government should act. The 
Federal Government should enforce the law against interstate transportation 
of obscene matter, deny second-class mailing permits to obscene periodicals, and 
currently review publications which have been granted mailing permits. 

In conclusion, I want to say that it has been an honor for me to appear before 
this committee, and I thank you for your invitation to testify. 


{From Des Moines Sunday Register, Nov. 8, 1959] 
How To DEAL WITH SMvT IN MAGAZINES? 
(By the Register’s editorial page staff) 


Everybody agrees that obscene magazines should not be sold on the news- 
stands—everybody, that is, except those who profit from the sale of such 
publications. 

But not everybody agrees on a definition of obscenity or on which magazines 
are obscene—on how to determine what magazines are unfit for sale or on the 
methods that should be used to prevent their sale. 
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These disagreements explain why the campaign started on September 1 by 
Attorney General Norman A. Erbe to ban the sale of obscene publications has 
been criticized and challenged as well as praised. 

A number of newspapers and such organizations as the American Civil Liber- 
ties Union have raised questions as to whether there are dangers in the pro- 
cedure used by Erbe. 

A group of eastern magazine publishers is seeking a court injunction to halt 
the attorney general’s campaign. These publishers raise some of the same 
questions asked by others who want to see the sale of obscene publications halted. 

These questions are whether constitutional guarantees of freedom of the 
press and of due process of law are being violated by Erbe’s campaign. The 
magazine publishers say the attorney general’s actions amount to precensorship 
and prior restraint on publication, boycotting, and blacklisting without giving 
them the right of fair hearing before an impartial body. 


NAMES WERE GIVEN TO COUNTY ATTORNEYS 


The attorney general started his campaign by sending all 99 county attorneys 
a list of 42 magazines. He told the prosecutors the magazines should be re- 
moved from newsstands at once by the dealers. He asked prosecution of dealers 
who continued to sell these magazines. 

No prosecution of dealers has resulted. Most dealers apparently voluntarily 
stopped selling the magazines because they feared prosecution. 

Erbe reports that the chief of police and sheriff at Estherville picked up 
copies of some magazines from newsstands and stored them in the city hall. He 
says authorities in 8 to 10 other communities have told dealers to stop sale 
of the magazines on his list or have seized the magazines. 

These actions by local authorities haven’t been challenged in court by any 
dealer. So no one has passed judgment on whether the magazines are obscene, 
except the attorney general. 

Erbe says one objective of his campaign is to bring about a Supreme Court 
test of the Iowa obscenity law. He calls the present law woefully inadequate 
and he plans to ask the next legislature to revise the law. 


ATTORNEY GENERAL'S EXPLANATION 


The attorney general gives this explanation of how he decided that the 42 
publications on the list are obscene: 

“I drew up the list myself after asking agents from the State bureau of in- 
vestigation to bring in copies of magazines that seemed obscene. Also, I had 
a list used by authorities in Indianapolis, Ind. It is not an exclusive list. 
Magazines not on this list might also be objectionable and illegal 

“If any law enforcement officers have doubts about any other magazine, I 
would expect them to take it to the grand jury and seek an indictment.” 

The broad standard used in preparing the list, Erbe says, is that laid down in 
1957 by the U.S. Supreme Court in the case of Roth v. United States. Samuel 
Roth, a New York bookseller, was found guilty of selling obscene literature, 
appealed his case to the Supreme Court, and lost on a 6—3 decision. 

In the Roth decision, the court laid down two important rules regarding 
obscenity : 

That obscenity does not lie within the area of protected speech and press 
under the first amendment. 

That the test of obscenity should be whether, ‘to the average person, applying 
contemporary community standards, the dominant theme of the material taken 
as a Whole appeals to prurient interest.” 

(Prurient interest is defined as lewd or lascivious desire. ) 

“We are mainly interested,” Erbe said, “in the overall purpose of the maga- 
zine. We decided to center fire on the picture magazines because their impact 
is greater. We decide against a magazine if its main purpose seems to be to 
show the nude female body in seductive poses.” 

One magazine on Erbe’s list, a publication of a nudist organization, was 
found mailable by the U.S. Supreme Court after the Post Office Department or- 
dered it removed from the mails on the ground that it was obscene. 

Erbe admits that the determination of obscenity is not simple. 

“Some publications,” he said in a memo to all the State’s county attorneys, 
“are clearly pornographic; others are not; the problem area is the gray zone 
between black and white.” 
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Decisions bearing on obscenity, he wrote, “must necessarily be subjective. 
There is no litmus test for obscenity.” 


PART OF LAW MAY BE INVALID 


One section of the chapter in the Iowa code dealing with obscenity and in- 
decency is probably not valid. Erbe believes that a U.S. Supreme Court deci- 
Sion in 1957, which invalidated a Michigan statute, in effect invalidated the 
similar Iowa law. 

The Supreme Court ruled the Michigan law invalid because of the difficulty of 
applying a statute which defined obscene literature as that “manifestly tending 
to corrupt the morals of youth.” 

The Iowa statute with this definition applies to importing, printing, and dis- 
tribution of such literature as well as to its sale. It makes the crime a felony, 
punishable by a prison term of up to 1 year, a fine of up to $1,000, or both. 

Iowa officials must rely on another section of the laws on obscenity. This 
applies to the sale, offer of sale or giving away of obscene literature. Violation 
of this section of the code is a misdemeanor, punishable by a jail sentence up 
to a year or a fine of $50 to $1,000 or both. 

The law does not provide guidance for law enforcement officials in defining 
obscene literature or provide a method for determining whether magazines are 
obscene. It applies to “any obscene, lewd, indecent, lascivious or filthy book, 
pamphlet, paper, drawing, lithograph, engraving, picture, photograph, writing, 
ecard, postal card, model, cast or any article or instrument of indecent or im- 
moral use.” 

Erbe believes a law should be enacted which would permit law enforcement 
officers to go directly to the courts and seek an injunction against any magazine 
or book, without having to file criminal charges against the alleged violator. 

This would enable law enforcement officers to get a magazine off the stands 
quickly and would “obviate the necessity of testing a publication’s character by 
criminal proceedings” as is necessary under the present law. 

He believes the law should authorize “a presumption that an individual who 
possesses a certain number of a particular publication intends to sell those pub- 
lications.” Under present law, it is extremely difficult to prove intent to sell 

Erbe believes a violation of the obscenity statute should carry a felony 
penalty. 

He believes the law should ban the printing and publishing of obscene maga- 
zines as Well as the sale of them. (One of the magazines on his list is printed 
in Davenport. ) 

TIE-IN SALES OPPOSED 


Erbe also favors a legal prohibition which would bar magazine distributors 
from forcing retailers to accept questionable publications as part of a package, 
in order to get “decent” magazines. 

The average retailer now accepts all magazines sent to him by the local dis- 
tributor. This does not necessarily obligate him to display and sell all of the 
magazines, but he is saddled with the costs of handling and thus has an induce- 
ment to try to sell them. 

Erbe apparently believes that a law prohibiting “tie-in” sales would at least 
remove one of the most prevalent excuses of newsdealers who continue to trade 
in questionable publications. 

Four weeks after he began his campaign, the attorney general appointed a 
special advisory committee to work with him in the conduct of the campaign. 

The committee apparently was appointed as an afterthought. It consists of 
two high school boys from Cedar Rapids, the president of the State parent- 
teachers association, a representative of the State bar association, a Protestant 
minister, a newspaper publisher, and the administrative officer of the Cedar 
Rapids Youth Commission. 

Representatives of the Iowa Civil Liberties Union and of the magazine dis- 
tributors association refused to serve on the committee. 


THE COMMITTEE’S PURPOSE 


What is the committee’s purpose? Here is Erbe’s explanation: 

“T am not infallible. I wanted to see what other people think of this. I 
think the committee can be helpful in drawing up new legislation.” (The com- 
mittee’s only action thus far has been to vote its full support to the campaign.) 
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One of the dangers of campaigns of this sort, even when they begin with a 
limited objective, is that they will spread to the censorship of books, of art, or 
the movies and the theater. 

“T am concerned about censorship,’ Erbe says. “The right to read is some- 
thing important, something we fought for, something to pay attention to.” 

He remarked in his memorandum to county attorneys: 

“It is definitely in the public interest to restrict the dissemination of printed 
obscenity. On the other hand, the basic American freedom of speech and press 
must not be infringed. A balance must be achieved between these two that will 
achieve the former without unduly affecting the latter. 

“As was stated in a recent U.S. Supreme Court case, “The barn must not be 
burned to roast the pig.” This is an area where commonsense must prevail.” 


A SUMMARY OF THE DRIVE 


The attorney general says he has no plans to extend his campaign beyond 
picture magazines. He believes movies are “getting pretty raw these days, but 
I can’t do a darned thing about them.” 

He does not believe his campaign against “girly’’ magazines will lead to 
public demands for further censorship. 

When asked to summarize the effects of his drive so far, Mr. Erbe gave this 
reply : 

“The problem of obscene magazines typifies many of the problems of law en- 
forcement. The publishers try to see how far they can go. Pretty soon they 
go as far as they can possibly go. These conditions prevail now. If each county 
attorney acts on his own, there are 99 different methods. 

“A State agency, my office, has now used its best judgment. The next step is 
court action. The Iowa Supreme Court has never acted on the obscenity statute. 
They should do this, and then we could go to the legislature and say, “This is 
what we need to do the job effectively.’ 

“I’m merely trying to exercise commonsense and start somewhere. I don’t 
believe the Federal Government should attempt to establish a national obscenity 
standard. lowa is the only State now attacking this problem on a statewide 
basis.”’ 

CARE NEEDED IN CENSORSHIP 


The attorney general’s campaign probably will meet with popular approval. 
Many parents are disgusted with the sale of pornographic material and want it 
stopped. But, as conducted so far, the campaign has amounted to one man’s 
determining what is obscene literature. The attorney general has said that the 
courts should determine what is obscene, but thus far no move has been made 
to take the issue to court. 

There are other questions. There is a question whether the attorney general's 
approach is legal because Iowa law firmly limits the authority of public officials, 
in dealing with obscenity, to the arrest of violators and their prosecution in 
court. 

There is a question whether his campaign will get the desired results. Will 
the attorney general continue to pass judgment on new publications that may 
appear on the dealers’ stands? And if he does so, how can he avoid establishing 
the one-man censorship which he said he wants to avoid? 

Pornography cannot be condoned, and the attorney general deserves credit 
for tackling the issue. It needs to be tackled. The problem, however, is far 
more complicated than it may appear at first glance. The solution should be 
sought with careful thought and due respect for correct legal procedures. 


Mr. Ersr. On the preliminary injunction matter which was held 
before Federal Judge Van Pelt of Lincoln, Nebr., I just received word 
that he has ruled on this and denied the temporary injunction but is 
going to set down the matter on the permanent injunction for some- 
time in December. You might be interested in knowing that at the 
hearing to be held in the first part of December we are determined to 
test whether 22 magazines, plaintiffs in this case, are or are not obscene, 
and Judge Van Pelt indicated in our hearing last Friday that he would 
convene an Iowa jury to determine the fact question whether or not 
these 22 magazines, plaintiffs in this case, are or are not obscene accord- 
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ing to the community standards or the standards of the people of 
the State of Iowa. 

The Iowa Supreme Court case to which I referred was taken up to 
the Supreme Court in 1897. Two sections are probably unconstitu- 
tional. 

As to item 5 mentioned above, this would provide injunction pro- 
cedure on 2 days’ notice. The particular magazines suspected would 
be taken into court within 2 days and there would be a judicial deter- 
mination of the question whether or not the magazines are obscene, 
and if they were found to be obscene, then there would be an injunction 
against their distribution and sale, of course with the right of appeal 
to the courts. 

As to item 6 mentioned above, at the present time these amendments 
to our Iowa statutes are in draft form. I intend within the next 2 or 3 
months to go over these with representative groups in Iowa, including 
wholesale distributors and retailers, so that we can draft something 
that we feel will accomplish the job for the best of all concerned. 

I might say of the 42 magazines on my list, all of them were secured 
on the newsstands of Iowa, and only about half of those had second- 
class mailing privileges and the rest of them could not have gotten 
second-class mailing privileges because they were obscene under the 
postal rules; yet they were in Lowa. ‘There is a Federal law against 
transporting obscene literature in interstate commerce, yet they are 
on our newsstands. If they are published in California or in other 
States, they may like them there but we do not like them in Iowa, and 
we feel that the Federal rule should be closer regulation of interstate 
matters. 

On the matter of the publishers of magazines with second-class per- 
mits arguing that that second-class privilege amounts to a seal of 
approval, I have taken this up directly with counsel for the Post Office 
Department and of course he rebuts this statement by the magazine 
publishers. He said the fact that they have second-class mailing privi- 
leges means that they were once granted it on the basis of magazines 
they submitted for that purpose, but it does not mean the seal of ap- 
proval by the Post Office Department, or that the Post Office Depart- 
ment states they are not obscene, and I think that is one of the 
weakest links in the chain as far as mailing privileges are concerned. 

I brought with me to this hearing this morning an example of 
some of the magazines which have second-class permits, and I in- 
tend to use these in our hear: ing before the Federal court. These have 
been granted second-class mailing privileges presumably because, if 
we look at it from the publisher’s standpoint that because they were 
granted second-class permits they are not obscene, but I invite your 
attention to these particular magazines, and I would say they are just 
as bad as those which were not able to obtain second-class permits, and 
yet the publishers say they are not obscene. 

Mrs, Grananan. Thank you very much, Mr. Erbe. I think your 
paper was simply wonderful and we agree with everything that you 
have said, and you have certainly clarified many things in our mind. 
I can’t quite make myself feel that a community, according to the 
problems in that community, that obscene material should be toler- 
ated or permitted. I am thinking there is so much traffic in this from 
east to west that a child could well have his mind impaired in Los 
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Angeles and still live in Iowa. I feel there must be a strong Federal 
law with more teeth in it, maybe a mandatory jail sentence. I know 
it is difficult to write a bill like that, but I have the feeling that there 
is some sort of a turmoil, and I am inclined to think that all of this 
obscene material and these filthy and lewd magazines are part of the 
communistic problem. ‘The Marxist idea was to break down our 
morals and destroy the minds of our youth, and we decay from within 
just like the Roman Empire, and we could not be beyond it. I think 
we have to do something very drastic to combat this obscene mail. I 
think you are doing a terr ific job, and Lam glad you are doing it. Are 
they doing it in all the other States? That’s what disturbs me. If 
they have ‘loose laws and loose morals, it is possible that it can spread 
like cancer in a community. 

I have to give a little plug to Philadelphia right now. Our district 
attorney there is doing a wonderful job. However, I don’t think it is 
going to save the whole State of Pennsylvania, and I don’t think it is 
going to save the children in Timbuctoo or here and there. I am so 
disturbed about the youth and the effect it has on the minds of the 
children, it is a disease. 

In speaking to a very well known psychiatrist, he was talking about 
a number of teenagers that were in mental institutions. I asked him 
what the percentage ee as that time, and he thought it was about 65 
percent that were under 13 years of age, and that many were emotion- 
ally disturbed on account of sex problems. It is frightening, and I 
really would like to see every one of these peddlers and publishers 
put behind bars. I don’t think they would be so apt to come out and 
open up their shops and go in business again. Of course, I think it is 
something that you have to be eternally vigilant about. It is like nar- 
coties, it spreads. 

How do you feel on that, Mr. Erbe? 

Mr. Erse. Madam Chairman, I just want to examine the facts on 
some of the questions which were directed to Attorney General Beck, 
as well as much of the testimony of this committee directed to the 
problem of saving children from these obscene publications, and gen- 
erally, as I understand it, it was along the line that these were obscene 
for children. Goodness, I am an adult and as far as I am concerned, 
they are obscene and shouldn't appear on the newsstand. We are con- 
cerned with it, of course, and I think we are always concerned with it 
as far as juveniles are concerned and as far as adults are concerned, 
but it is a question so far as the moral values of the United States 
are concerned basically, regardless of children, whether children or 
adults or no matter who it is, these are not fit for human consumption, 
and we should do something about it. 

Mrs. Grananan. I think the adult who is perverted can pervert 
the youth. 

Mr. Erse. Yes, that’s where it starts. 

Mrs. GRANAHAN. Exactly, and there has to be some severe sentence, 
I feel. I think any community that is doing the job, and you are 
doing it, deserves to be congratulated and prayed for every day of 
your life to give you success because you are doing it, but how about 
the people Who are not doing it and who are just tossing it over their 
shoulder? Perversion, we were shocked when we got to Los Angeles, 
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and I don’t consider myself to be a prude. It was just thoroughly 

sous o, 
on i I might indicate that in these efforts which I have under- 
taken in the State of Iowa I have brought them to the attention 
of the eastern regional conference of attorney generals made up 
of the Northeastern States, and I was pleased and fortified by the 
reaction which this program of mine had on those attorneys general 
in those Northeastern States. I plan next week to take it up with 
the executive council of our National Association of Attorneys Gen- 
eral at our executive committee meeting, and to go over the matter 
in detail with them, and I hope that we can interest other attorneys 
general in doing the same type of thing in their particular States, 
and I think that is probably the place to start. 

Mrs. GraNnAuAN. I think you are exactly right about that. It is 
necessary to arouse their inte rest because if they do not have that prob- 
lem, if you alert them and let them know your problem and my prob- 
lem and the parents’ problem, then I think if we only save five children 
and put five adults behind the bars for the rest of their lives, we have 
accomplished a great deal. They are as bad as the material. Thank 
you very much. 

Mr. Cunningham. 

Mr. Cunnincuam. Mr. Erbe, I want to commend you on the job 
you are doing. As a matter of fact, I saw what you were doing 
in the newspapers and that’s the reason that I took it upon myself 
to invite you to come over and give us the benefit of your experience 
and to make suggestions that might be useful to us. Time is running 
along and I just want to make one or two references to your st: atement. 
In one part you say that some of these people had threatened to bring 
a suit against you for damages. I hope that doesn’t deter you in any 
way in your work. 

Mr. Erse. Not at all. 

Mr. CunnincuHam. We are losing court decisions all the time and it 
doesn’t deter us, and that’s one of the reasons why, as it was men- 
tioned here, that perhaps we had to break down obscenity between 
adults and children, not. bee: ause it was not as bad for adults as it was 
for children, but because we can’t get the courts universally to go along 
with us because they always look at this thing as to whether or not it 
concerns adults, so | hope ‘that everyone will know that cert: ainly this 
committee realizes it is just as bad for people of all ages. It is also 
mentioned th: at the purveyor who poisons the mind is as great a crimi- 
nal as the narcotic peddler who poisons the body. I had a good state- 
ment that I made—I think it is a good statement—one that “illustrates 
that a little further, and that is that narcotics can be pumped from 
the stomach, perhaps a person may get well, but once it gets into the 
mind, there is no way to get rid of it. 

You mentioned also a suggestion or an experience you had where 
they established a tie-in between the decent books and the others, and 
I want you to know we are going into that because we think we can 
perhaps do something on the Federal level— perhaps an antitrust ac- 
tion. I know that antitrust legislation doesn’t come under this com- 
mittee, but the proper agency of the Federal Government certainly 
hasn’t been as prompt as the -y should be in the matter of apprehending 
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those who are sending these books through interstate commerce. 
However, we have a working relationship with the other committees 
of the Congress, and I want you to know that’s one of the fields, too, 
that we are going into when we get back to Washington. So T do 
want to say ‘thi ub we appreciate your coming, and you are doing a 
very outstanding job, and I hope you won't become discouraged. 

Mr. Erse. No, sir. 

Mr. Cunnincuam. And I just hope that your good work spreads. 

Mrs. GRANAHAN. Mr. Shipley. 

Mr. Suretey. Just keep up the good work. 

Mrs. GRANAHAN. Mr. Oliver. 

Mr. Outver. I certainly want to join with my colleagues in com- 
mending you for the tremendous job you are doing and for the state- 
ment that you have made. I would like to suggest that you give us 
the benefit of the list of magazines which, in your opinion, are obscene 
so far as the State of Iowa is concerned. Will you do that? 

Mr. Erpe. Yes, sir. This list if magazines was based on current 
issues only of the m: gazines which were in my hands on September 1. 
We did not intend and have not intended to “prejudge any magazine 
which has not yet been published, but it is just on the basis of the 
magazines which we have in our hands on September 1. 

Mr. Oniver. I think also it should be said at this juncture that so far 
as our experience on the west coast is concerned, and Los Angeles and 
San Francisco both, the law enforcement agents, or officials rather, 
of those communities, are certainly doing everything that they can 
and they are very frustrated because of some of the court decisions 
with which they have been confronted; but they are doing a real job 
in their attempt to enforce the laws as they see them, and I think in 
justification of them it should be said that, so far as 1 am personally 
concerned, I get a great deal of inspiration from the law enforcement 
officials of those communities; and also there is a decided effort being 
made by groups in both of those communities to reach the same 
problem which you are fighting in Iowa. Thank you very much. 

Mrs. Grananan. Thank you very much. I wonder if you would 
mind giving the names to our committee of the different magazines 


you have ther ‘e/ 

Mr. Erse. Yes. 

Mrs. GraNnAHAN. Thank you very much. 

Our next witness is Rev. Howard E. Ohman, chairman of the Litera- 
ture Study Committee, created by the Honorable John Rosenblatt, 


mayor of the ci ity of Omaha, Nebr. 


STATEMENT OF REV. HOWARD E. OHMAN, CHAIRMAN, MAYOR’S 
LITERATURE STUDY COMMITTEE 


Mr. Chairman and members of the subcommittee, I am Rev. Howard E. 
Ohman, chairman of the Literature Study Committee created in February of 
1958 by Hon. John Rosenblatt, mayor of the city of Ohama, Nebr. 

The committee was established for the purpose of studying, assisting in the 
creation, and recommending the adoption of appropriate legislation which would 
effectively control the distribution of obscene publications. It was not estab- 
lished as a censorship committee. It is composed of members of the clergy, 
members of PTA’s, and other persons interested in the control of the distribution 
of such publications. Mr. Glen A. Gillaspie served as its first chairman and 
continued to serve until September 9, 1959, when he resigned as chairman for 
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reasons of health. It Will be seen, therefore, that I have Served 
matter of only 2 months or So. 

The Committee has had the very able ana Willing Cooperation and 
Mr. Edward M. Stein, one of the city attorneys of the City 
department. His efforts have been invaluable. 

During the Past few years there has been considerable and pe 


4s chairman a 


of Omaha's legal 


rsistent urging 


for more exacting, Strict, and forcible control of the Sale and distribution of 


obscene Dublications. This committee studied various ordinances and Statutes 
of other Communities and States, The city of Omaha, on July 26, 1955, after 
much study and research, adopted an ordinance Which Prohibited the introduc 
tion and circulation of cComie books, agazines, and other Publications of an 
obscene nature and Which Prohibited introduction of Comic books, magazines, 
and other publications detailing by illustration Specified crimes and other offen- 
Sive acts. The ordinance was drafted along the lines of the model ordinance 
Suggested by the Nationa] Institute of Municipal Law Officers, In 1959, section 
12-40.7 of the ordinance was challenged as to its coustitutionality in two cases 
Presented to the Supreme Court of Nebraska. The particular Section Provided 
as follows: 
“Tt shall be unlawful for any person to Sell, offer for Sale, attempt to Sell, 

exhibit, giye away, keep in his POSSeSsion With intent CO sell or Zive away, 

or in any Way furnish or attempt to furnish to any person any comic book. 

magazine, or Other Publication which read WS @ whole ig of an obscene 

nature,” 
The Supreme court held that the italic words are vague 
therefore said section 12-40.7 was unconstitutional. 

The city relied upon the rule in Roth vy, 7 nited States 4S 2 Suide to the finders 
of fact in considering the evidence y hich Provided that the Standard for judging 
obscenity, adequate to Withstand the charge of Mconstitutional infirmity, js 
Whether, to the Average person, applying contemporary community Standards, 
the dominant theme of the naterial taken as a2 whole. appeals to prurient jin- 
terest. The court had doubts as {0 Whether the iverage person Would be able 
to apply the Dhrase, “appeals to prurient interest,” The court further pointed 
Out that “of an obscene nature” is far ore indefinite. It went on CO Say that 
the clause “contemporary community Standards” Would be Creating an area of 
vagueness and indefiniteness Thus it is apparent that the rule in the Roth 
case cannot be applied as a standard fest in Nebr; 


and indefinite and that 


aska, 
Che city of Omaha has since amended its Ordinance to read as follows: 
“25,46.070, Obscene Dublications. It shall be unlawful for any person or 
Persons to print, sell, offer for Sale, attempt to Sell, loan. give away, exhibit, 
distribute, Show, keep in his POssession With intent CO sell or give away 
any obscene, lewd, indencent, libidinous, immoral, lustful book, comie book. 
picture, magazine, or other publication.” 

Most of such Publications have been artistically and skillfully Prepared to pass 
Or £0 along or around the border of obscenity laws, The task of drafting ef- 
fective, Constitutional] legislation isa complex one, but it is one which Should be 
dealt with at this time. Loca] Authorities fonstantly wage Strong campaigns. 
This alone is not enough, Strengthened legislation by the Congress to prevent 
interstate Shipment Of obscene literature by the Post Office Department or Other 
means of (ransportation is required to battle the Stealthily freacheroys ascend- 
‘incy of obscene literature. 

It is apparent that the Post Office Departme 
the vendors Of obscene publications, In order 
it must have the Support of the Publie, Cooperation of magazine distributors is 
4 necessity and cooperation in Omaha has been offered. Tt is strongly urged 
that the Congress Should give the Post Office Department and all other depart- 
ments controlling interstate commerce the essential legal] machinery harmonious 
With the Constitution tO govern the Sale and distribution Of Obscene books, comie 
books, Pictures, magazines, and other Publications. 


The Deseret News, a Salt Lake City daily, in an editorig] printed some time 


aZ0, said “Finally, the best Weapon in this War it seems to US, is in the hands of 
Parents who make sure their children receive a sound and sensible education, so 
that they May Cope with any perversion that May be thrust upon them by these 
filth Smugglers.” While the COmMiIttee agrees heartily With this Viewpoint that 
parental] education to enable their Children to meet the temptations of life is of 
the utmost importance. We feel also that we cannot rely Solely upon this protee- 
tion for the Simple reason that unfortunately all parents do 


nt plans a fresh crackdown upon 
to be Successful in its campaign, 
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Similarly we cannot rely completely upon local ordinances or State statutes. 
By far the best safeguard would be, as previously mentioned, legislation so 
worded that it could be approved by the U.S. Supreme Court, which would 
prohibit publication of obscene literature at the very outset. Doubtless inter- 
“ ite shipments would have to be involved to assure legality of such legislation 
which means that the cure would not be a complete one but it would reduce to a 
minimum the amount of obscene iterative which would be available. 

May I take a moment to give this personal testimony based on observations 
during the past week or two. While there has been some improvement in some 
stores, there is still a vast amount of objectionable literature available. I have 
observed young people perusing some of these publications, then selecting one 
for purchase which, I noted, was probably the most sordid in the stand. In one 
drug store this particular publication was among the others on display but a 
separate supply had been placed beside the cash register where all who stopped 
to pay for their purchases might see them. This store was near a public school 
and is patronized by many children each day. 

It cannot be proved mathematically, of course, how degrading to the morals of 
children and young people the reading and viewing of obscene literature really is. 
sut it is the opinion of countless authorities on child behavior that it does have 
this degrading effect, at least in many, many cases. I give my own studied 
support to this opinion, based upon a lifetime of work with children and young 
people through the Young Men’s Christian Association, various types of youth 
camps, the public school, and the church. 

It is to be recognized that the widespread availability of good literature is 
most important and we are sure that our schools, churches, and our public 
library are meeting this need in an excellent way. However, it cannot be 
expected to serve as a complete antidote to the reading and viewing of so much 
material which would be classified as the very opposite of good literature. Inci- 
dentally, the Omaha Police Department has pictures in its possession, taken 
under the direction of Capt. Ted Janing, which give potent evidence of the 
conditions which have prevailed in our city in recent weeks. 

May I express my very sincere appreciation and that of the Mayor’s Literature 
Study Committee, for the opportunity you have given me to appear before your 
committee. You and the Congress as a whole have the genuine privilege of taking 
constructive action to curb a business which strikes at the moral fiber of our 
Nation. Our committee pledges to you our support and the support of the 
citizens of this great city of Omaha. 


Reverend Ouman. This ordinance referred to above was drafted 
primarily by Mr, Stein, one of the city arora after consultation 
with the committee and after many sessions, in which we discussed 
the proper ordinance which we thought onia hold as far as our 
supreme court was concerned. 

Of course, our thinking ee es a little bit with the idea that there 
are different moral standards in different parts of the country. I 
question that a little bit. There ae be some differences but I don’t 
believe that they have been too radical. It seems to me that people 
generally wherever I meet them all over the country are pretty much 
the same, and if they are a little less moral in other parts of the 
country, maybe the rest of us should bring them up a little bit. 

Some members of our committee would probably disagree here 
because of the very strong feeling that some of them have against 
strong censorship, but I feel that somewhere some cons tituted author- 
ity must have the responsibility for declaring what is obscene and 
what isn’t. There is this question of borderline cases and it is the 
biggest difficulty, but there are things on the stands in Omaha which 
no person, even if he were just half decent, could say was all right 
and those at least are the first ones we must get rid of. 

Thank you. 

Mrs. Grananuan. Thank you, Reverend Ohman. I want to con- 
gratulate you on your very fine statement and we are delighted to 
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have your support. If problems arise in your community which you 
think might be of concern to us, we would appreciate it so much if 
you would send it to the Post Office Civil Service Committee and it 


; ° ° : . 4 
will reach us, because I think each community has problems of this 


type. 

Reverend Ouman. Thank you. 

Mrs. GRANAHAN. I certainly appreciate your statement, and it is so 
nice of you to come here this morning. 

Mr. Cunningham ¢ 

Mr. Cunnincuam. I want to say too that we appreciate your com- 
ing, and I know your work is difficult, but keep at it, and I know it is 
going to be fruitful in the end, and I am pleased with the progress 
which you have made so far. 

Mrs. GRANAHAN. Mr. Shipley ? 

Mr. Surptey. Thank you very much for being with us this morning. 

Mrs. GRANAHAN. Mr. Oliver? 

Mr. Otiver. I want to thank the gentleman personally because of 
the inspiration which the statements such as yours gives me in helping 
to carry on the objective which we are all interested in reaching. 

Reverend OumMaAN. Thank you very much. 

Mrs. GRANAHAN. Thank you. 

At this time we are going to hear from Rev. Dr. Benjamin Schwartz, 
chairman of the Community and Civic Relations Committee of the 
Omaha Council of Churches. His statement will be very short. be- 
cause he has another appointment to keep. Mrs. Roberts will follow 
immediately thereafter. 


STATEMENT OF REV. DR. BENJAMIN SCHWARTZ, CHAIRMAN OF 
THE COMMUNITY AND CIVIC RELATIONS COMMITTEE OF THE 
OMAHA COUNCIL OF CHURCHES 


Reverend Scuwarrz. Thank you, Madam Chairman, and committee. 
I did not bring a prepared mimeographed statement because I, being 
a Methodist preacher, we rather depend on the inspiration at the 
moment, but I have been making some copious notes from which I 
would like to simply make a very brief observation, if I may. It 
seems to me that as I interpret the public pulse, because I do have 
access to that public pulse through my church, also through the com- 
mittee of which I am head of the council of churches, and through the 
fact that I am a teacher and instructor at Omaha University. I have 
been asking some leading questions of those students who are in my 
classes, especially the ethics class, which I believe has something to 
do with this problem which you are facing, and may I, therefore, 
make this observation perhaps, as briefly as possible, so that I can 
get back up to the Rotary Club over which I am to preside today: 

In the first place, it seems to me that as these young people respond 
that there is a popular sentiment rising. I certainly want to concur 
inthat. These people are getting a bit fed up on the deluge of porno- 
graphic literature which apparently is being fed to them by one way 
or the other, but I also believe that they realize it must be a matter 
of teamwork in order to solve this problem. No legislation in and of 
itself is going to do the job without the cooperation of other members 
of the team, and those are the school, the church, and the home, and, 
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representing the church, I feel we need to back up the well- meant ef- 
forts of law enforcement agents, but here is the thing I hear again 
and again—these young people and the adults of my church are put- 
ting it this way: Why don’t we get due-process of law instead of ob- 
struction, which seems to be so often apparent? Why are these ob- 
structions thrown in the way? We feel that in this team of law en- 
forcement agencies it is up to the local law enforcement officers to 
vet the evidence and then to proceed to prosecute, but if their hands 
are tied and obstructions are thrown in their way, we are not getting 
due process of law; and, as one of them put it the other day, we w ant 
action, no obstruction. Now I believe that’s a wholesome demand on 
the part of the public, and that’s why Mr. Beck received some of those 
cards and letters. We want action and not obstruction. 

Another thing they are pointing out is that the result of this por- 
nographic liter: ature is apparent among adults as well as among chil- 
dren and they are a bit concerned about ‘the apparent laxity of treating 
the sex pervert, so that he merely gets a mild sentence when he is 
constantly—and I say, “he” in the collective sense—when he is con- 
stantly menacing the girls at the school grounds, and apparently he 
is free to do so after ‘being paroled when he is definitely not cured. 
Now he is a sick man. W hy should he not be dealt with as we deal 
with other sick men? Why should he not be dealt with as we deal with 
the drug addict and the alcoholic, and so forth? Apparently the legal 
process needs to be remedied to take care of the sex pervert who is 
the result of this sort of pornographic literature quite as much as the 
adolescent who gets it. 

Another thing, I merely want to relate an experience which hap- 
pened in a drugstore near a school. The druggist is a friend of mine, 
and I admire him very much, particularly because of this thing that 
happened. I happened to drift into the drugstore at the time “when 
one of the magazine salesmen was there, and it was a tense atmosphere 
because the magazine salesman was apparently using the pressure 
tactics to which you referred, Congressman Cunningham, awhile ago, 
and the man said, “No; I don’t want that particular magazine,” and 
then the man made this statement, “We will protect you if you get 
into trouble.” Now apparently there is some need for some legislation 
or for some legal action, some protection to these druggists who are 
being victimized by that statement. I don’t know the ground he had 
for that statement, but it was made, a I am glad to report that the 
_ agazine did not appear on that newsstand because the druggist had 

backbone enough to stand up against that kind of an appeal. 

So, Madam C hairman, with those brief statements, that is all that 
I will have time to make, but I want to say I was certainly proud of 
the fact that a moment ago—Iowa is my native State, and I am very 
happy to be here. 

Mrs. GraANAHAN. Thank you very much. We will do away with 
any questions because I know you are in a hurry. I was very inter- 
ested in hearing about the druggist because I had the same situation 
occur In my local drugstore. Of course, he had given up the getting 
of magazines for 3 months. He gave them up—he just gave them 
up, period, but in 3 months they came back and said, “We will give 
you good ones.” 

Reverend Scuwarrz. Well, possibly he identified me as the neigh- 
boring minister, so he probably didn’t put that pressure on. 
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Mrs. Grananan. I like your statement about the people who are 
really let out of jail, who are mentally ill, and they go around and 
create the same perversions that they did before they were arrested, 

Reverend Scuwarrz. But I think that is a part of the problem. 

Mrs. Grananan. I think that isa very fine report. Thank you very 
much for coming. 

Mr. Cunnincuam. Thank you, Reverend Schwartz. 

Mrs. GRANAHAN. Our next witness is Mrs. KE. J. Roberts, chairman 
of legislation, Nebraska Congress of Parents and Teachers. 

Mrs. Roberts. 

Mrs. Roverts. Madam Chairman, we have such an enthusiastic audi- 
ence I wonder if it might be permitted to ask all PTA members that 
are here this morning to stand ? 

Mrs. GRANAHAN,. Certainly. 


STATEMENT OF MRS. E. J. ROBERTS, CHAIRMAN OF LEGISLATION, 
NEBRASKA CONGRESS OF PARENTS AND TEACHERS 


Mrs. Granahan, Mr. Cunningham, members of the committee, it is indeed an 
honor and a privilege for me to represent the Nebraska Congress of Parents and 
Teachers, composed of 365 units and 28 councils, with a membership of 68,310. 
It is most gratifying to our organization to be invited to appear before a sub 
committee of the Federal Government to tell about our work on the problem of 
obseene literature. 

You have before you the five objects of parent-teacher work. Our organization 
is unique in its concern for the total child, his community, and his environment 
We seek constantly to secure for every child the highest advantage possible. 

Legislation is concerned with the third object: “To secure adequate laws for 
the care and protection of children and youth.” 

I do not wish to consume time by going over our action program with you, but 
it is important to note how we decide what items are to be put before our mem- 
bership. 

PTA is democracy in action and truly exemplifies grassroots thinking. It is 
the combination of many units each deciding within its own province that a need 
exists, and making suggestions that corrective measures be considered in draft- 
ing future legislative proposals. 

Thus we see the emergence of grassroots thinking coming to the State con- 
gresses. When a sufficient number of State congresses have expressed concern 
we find the National Congress become aware of the need. Subsequently, they 
incorporate this thinking into recommendations at the national level. Once 
accepted, it comes back to the State congress boards who may accept or reject 
the recommendation. Once accepted it is then drafted into the legislative pro- 
grams as a proposed action item. 

This is the action background of the recent recommendation of the National 
Congress of Parents and Teachers passed at the convention in Denver, Colo., 
May 1959. 

You have before you the legislation material sent to all Nebraska units in 
August 1959. It includes the statement on the cover sheet; page 2 has the 
accepted 1959 program; page 8 has the proposed legislation program, 1960-61 ; 
and page 4 has the explanation sheet. 

You will see in the accepted program, under “Continuing responsibilities,” 
No. 2, this statement: “To work for the enforcement of State laws and loeal 
ordnances in regard to the sale of objectionable and obscene literature and other 
materials.” 

Carrying through with the recommendation from the national convention, 
“That the National Congress of Parents and Teachers dedicate itself to the 
promotion of Postmaster General Summerfield’s plan to combat the traffic in 
pornographic materials,” our statement under “Continuing responsibilities” now 
becomes item No. 3 under action program of the proposed 1960-61 legislation 
program and says, “To support legislation which will ‘Establish measures 
through National, State, or local government which will halt the printing, sale, 
mailing, and/or distribution of lewd, obscene literature, pornography, and other 
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materials of like content, now being used to debase and demoralize our children 
nnd youth.’ ” 

This proposal, Madam Chairman, is in the units for study at this time. It 
is suggested our members read the following articles : 

“Big Business Filth Is Poisoning Our Teenagers,” by J. Edgar Hoover. 

“Let’s Halt This Vile Traffic,” by Holman Harvey. 

“Smut Mail,” by Arthur E. Summerfield. 

“The New Black Plague,” in the September issue of the National Parent- 
Teacher magazine. 

It is further suggested each unit appoint survey committees to check their 
local retail outlets, enlisting the cooperation of the retailers, if possible. 

The idea of a citizens’ committee has been approved by many PTA units. Its 
efforts will be to seek the cooperation of organized groups. 

Whenever there has been a threat to children, the PTA has answered with all 
the resources at our command. The records of the National Congress and the 
Nebraska State Congress show a concentrated effort being made in 1948. Our 
concern at that time was with the crime and horror comies being sold to children. 
The Omaha PTA Council joined in and continued their efforts in 1952-54 by 
cooperating with the inter-club council on a citywide basis. 

The time has been too short to gather information in great detail from out-of- 
State, but we know that Falls City, Columbus, Lincoln, North Platte, Omaha, and 
many others have carried on vigorous campaigns to rid their newsstands of 
objectionable material. 

Presently our units are studying the 1960-61 legislation program with em- 
phasis upon Postmaster General Arthur E. Summerfield’s statement on “Smut 
mailing’ and his request for the cooperation of the Parent-Teacher Associations. 

The Lincoln Council of Parent-Teacher Associations has carried this message 
to all 35 of its units. At one time, under a city ordinance prohibiting the display 
and sale of obscene literature, the Lincoln council was instrumental in having 
one outlet closed, but when the case was appealed, the merchant was allowed to 
reopen his place of business because of the lack of an exact legal definition of 
“obscenity.” 

The Omaha PTA Council held a panel discussion on “Exploring the problems 
of obscene literature in Omaha and its effect on children and youth,” thus focus- 
ing attention on the problem and alerting all 68 units. North Platte has a similar 
meeting planned for January and will invite all neighboring towns in district 
XI to attend. Fremont reports they too have the problem of obscene literature 
being sold, even though they have had active committees working for the past 3 
years. The same is true of Whittier PTA in Lincoln. The Kearney PTA Council 
reports a specific instance of obscene literature being sold to an 11-year-old 
child. Valentine and Stuart have survey working committees to work alone or 
in groups. Gordon has a newsstand committee. The McCook council, too, has a 
committee to check newsstands. Alliance has appointed each person a committee 
of one to turn any material over to the president. 

The Hastings council sent copies of its correspondence with a Grand Island 
news agency supplying the Hastings outlets. The agency, declaring its intent 
to supply proper material, added this interesting information—that they have a 
franchise with publishers and national distributors for distribution to various 
sales outlets including college bookstores, high schools, transportation terminals, 
newsstands, and drug and food stores. They went on to say that their supplies 
are forwarded by U.S. mail and they make this statement, ‘“‘We rely on the U.S. 
Post Office Department as the organization to pass on our periodicals and books 
suitable for display and sale to the population at the retail level.” This is an 
interesting statement and would infer the Post Office is vouching for all their 
merchandise. The Columbus council did considerable work several years ago 
in attempting to rid the newsstands in its city of objectionable literature. 

Many of the people responding to this survey were council presidents and they 
spoke for many units. Others reporting were district directors whose areas 
cover several counties in the State. 

In checking the history of the Omaha Council of PTA we were amazed to find 
obscene literature was with us in 1930 when neighborhood committees were 
formed to check the newsstands. At that time we were cooperating with the 
legion of decency on a citywide basis. There has been no letup on the part of the 
Omaha council; the records show a steady flow of correspondence giving support 
to and encouragement to Representatives and Senators introducing bills in the 
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U.S. Congress to control obscene literature; they show continued correspondence 
with State congresses backing bills on obscene literature in their State legisla- 
tures. The Omaha council brought the Loretta Young show, ‘“‘The Accused” to 
Omaha for two showings: we gave moral support to our city in attempting to 
clean up the obscene literature by being present when the trials were heard ; and 
we are well represented on the mayor’s literature study committee. In 1957 we 
had 48 committees checking on obscene literature. In 1959 we are again asking 
for committees to be appointed. Attempts have been made since 1930 to check the 
newsstands. 

What are the results? We have only to consider the PTA record on the 
one hand and the swelling volume of obscene literature on the other to real- 
ize these measures are not enough. A visit to your local newsstand will soon 
convince you that almost anything goes today. Our laws are being ignored 
or circumvented; our U.S. mail is being used as a purveyor and courier; even 
our courts are finding in favor of merchants of filth. We have knowledge of 
an assistant principal signing his name to a graduating class list and receiving 
25 pieces of pornographic mail. 

What is the effect on our young people? What kind of behavior patterns 
are we giving them to follow—aren’t we in essence saying to them, “This is 
acceptable, adults talk goodness but look the other way when money is in- 
volved; is this what people are really like?” 

We feel much of the material available today, the obscene and the border- 
line, offer boys and girls blueprints in immorality, self-gratification, self-indul- 
gence and self-justification. 

Our courts, one after another, are refusing to make rulings in cases against 
obscenity. Yet most youngsters would recognize obscenity if they saw it either 
published or in actuality. We are the most highly educated Nation on earth 
and we cannot define obscenity. Are we so tangled in legal technicalities that 
the intent of the law can no longer be ascertained? We fail to understand why 
a court, whose bigh calling is fair and impartial justice, is not cognizant of the 
irreparable harm done to the whole of society by upholding the right to publish 
obscene materials. 

What about the rights of children? Who is protecting their rights? There 
are statutes against contributing to the delinquency of a minor, and we know 
we are not to put stumbling blocks in the paths of children. 

What of that segment of society whose sense of decency, fair play, and 
good taste are completely disregarded by the continuance of these publications? 

Many of us feel there are two basic purposes behind the outpouring of this 
smut: the first, of course, is greed for money, and the second is to create the 
desires and appetites which, in turn, create the demand and the market for 
organized vice. 

Here are two publications, sold locally, that also carry second-class mail- 
ing permits. ‘They run the gamut of sin. I don’t believe anything has been 
left out. I would also direct your attention to the advertising carried on 
pages 48 and 61. I doubt you will think it suitable for teenagers. I doubt, too, 
if you will feel the Post Office has passed it as suitable reading material. Both 
publications are apparently new ones. 

The crux of the whole problem, it seems to us, is liberty versus license. We 
believe in freedom of speech, freedom of religion, freedom of the press, free- 
dom of the individual, but we also believe that with our freedoms come re- 
sponsibilities that cannot be ignored. 

May we respectfully suggest a study be made of the setup of publishing 
houses as to ownership, combines and subdivisions. Are syndicates controlling 
both source and outlet, or, more specifically, do they control the authors as 
well as having a stranglehold on the retail outlets? 

Can the interstate commerce laws be strengthened to form more effective 
barriers against the transportation of obscene materials? Can second class 
mailing permits be more easily revoked or less easily obtained ? 

We know we must have laws, laws at the local, State and national levels. 
We must have law enforcement but we must also have courts that uphold these 
laws. If we do not have the proper laws then our courts had better tell 
us what kind of laws will be upheld. 

Since we are concerned with the welfare of children and youth in home, 
school, church, and community, we call on publishers, authors, and distributors 


hee 
Sla- 
’ to 
, to 
ind 
we 
ing 
the 


che 
al- 
On. 
ed 
en 
of 


ang 


OBSCENE MATTER 261 


to cease and desist the publication of obscene literature. We call on parents 
to become more aware of the inherent danger in obscene literature to our ¢chil- 
dren and to the Nation. In the final sense, as parents, we too must ¢all out 
to cease and desist, knowing it is the sum total of all of us as individuals 
that form the buying public, and only in speaking out do we demonstrate the 
power of public opinion and public resistance. 

And finally, in a positive sense, we call on the publishers and the authors 
with their gift with words, to use that gift to write, and the publishers to 
publish, stories that challenge the intellect and thinking of American youth; 
stories that will carry inspiration, education, entertainment, and insight; stories 
of science; stories of astronomy and outer space; stories of humanity; and 
stories of the great heritage that is America. If we abuse our freedoms we shall 
surely lose them. 


THE OBJECTS OF THE NATIONAL CONGRESS OF PARENTS AND TEACHERS 


To promote the welfare of children and youth in home, school, church, and 


community. 

To raise the standards of home life. 

To secure adequate laws for the care and protection of children and youth. 

To bring into closer relation the home and the school, that parents and teachers 
may cooperate intelligently in the training of the child. 

To develop between educators and the general public such united efforts as will 
secure for every child the highest advantages in physical, mental, social, and 
spiritual education. 





NEBRASKA CONGRESS OF PARENTS AND TEACHERS 


Lincoln, Nebr. 
AvuGusT 1959. 
To: Unit president and chairman of legislation. 
From: Mrs. E. J. Roberts, State chairman of legislation, Omaha, Nebr. 

Attached is the— 

(1) Legislation program, 1959-60, accepted by the units and adopted at 
the State PTA convention, April 30—-May 1, 1959, Norfolk, Nebr. 

(2) Proposed legislation program, 1960-61. 

(3) Explanation of the proposed legislation program, 1960-61. 

(4) Unit report on proposed legislation program, 1960-61. 

As you glance through the proposed legislation program, 1960-61, you will 
note it is quite broad in scope, yet itemizes each phase in our areas of concern. 
It is necessary that the proposals in this program be broad enough to cover 
legislation which may be introduced into the State legislature, or in the U.S. 
Congress. We have no way of knowing which bills will be introduced, but we 
want to be in the position to support those that conform to PTA objects and 
policies, and to the 1960-61 legislation program. The proposed legislation pro- 
gram, 1960-61, is significant in that it is the program that will guide us during 
the next session of the unicameral. 

It is our hope you will continue your constructive study and presentation of the 
proposed legislation program to your units; that you will find the attached ex- 
planation sufficiently explanatory; and that you will find the unit report on 
proposed legislation program helpful in reporting the conclusions of your unit. 

October is suggested as Legislation Month. Please try to allow time at one 
of your fall meetings for discussion and action on the proposed legislation 
program, 1960-61. We suggest you mimeograph the materials you will be taking 
to your membership and pass them out at the meeting preceding the one at 
which your unit will be taking action, thus insuring a more fully informed 
vote or action by your membership. 

As soon as your unit has completed its action on the proposed legislation 
program, 1960-61, please forward the enclosed “Unit Report on Proposed 
Legislation Program,” to: 

Mrs. E. J. Roberts, State Chairman of Legislation. 
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NEBRASKA CONGRESS OF PARENTS AND TEACHERS 
Lincoln, Nebr. 
LEGISLATIVE PROGRAM, 1959-60 


Accepted by the units and adopted at the State PTA convention, April 30—May 1, 
1959, Norfolk, Nebr. 


Legislation action of the Nebraska Congress of Parents and Teachers is 
determined at all times by previously adopted legislation policies and program. 
The policies and program define the fields of legislation that are within the scope 
of the parent-teacher program. Only those specific bills that conform to them 
can become a part of legislation action. “Continuing responsibilities” are items 
that have previously been on the legislation program and are for your continued 
study and support. 

POLICIES 


1. To support all constructive efforts to improve the education of Nebraska’s 
children and youth and to assure every child an adequate education. 

2. To support all constructive efforts to secure and enforce legislation for im- 
proving health, child welfare, juvenile protection, recreation, and safety. 

3. To support a financial program for education which will more nearly 
equalize educational opportunities for children and youth and which will bring 
about a more equitable assessment of taxes for all citizens. 

4. To protect all the endowments such as State school lands, State endowment 
trust funds and revenue from depletion of natural resources fund, now desig- 
nated for the education of the children of Nebraska. 

5. To support measures and practices which will continue to enhance the 
teaching profession. 

6. To support measures which will encourage education beyond high school. 


ACTION PROGRAM 


To support legislation which will— 

1. Provide adequate financial support from State funds for all efficiently 
organized school districts. 

2. Provide a system of school district throughout Nebraska in which each 
district offers a good, well-rounded, educational program for all children 
and youth. 

3. Enable the State to continue aid to dependent children until age 18, 
provided they remain in school, in conformity with the Federal Assistance 
Act. 

4. Raise requirements for regular teacher’s certificates to a minimum of 
4 years college preparation. 

5. Increase the penalty for violation of laws prohibiting the sale of alco- 
holic beverages to minors or the supplying of such beverages to minors. 


CONTINUING RESPONSIBILITIES 
"To— 
1. Keep the State board of education as a policy making group for the 
schools of Nebraska. 
2. Work for the enforcement of State laws and local ordinances in regard 
to the sale of objectionable and obscene literature and other materials. 
3. Work for the rigid enforcement of narcotics laws, particularly in viola- 
tions involving minors. 
4. Insure early detention and treatment of psychopaths and sex deviates. 
5. Work for the enforcement of laws governing the sale of tobacco to 
minors. 
6. Work for the reorganization of the office of county school superin- 
tendent in terms of providing services necessary to an adequate program for 
children and youth. 


7. Insure an actuarily sound teacher retirement program. 
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NEBRASKA CONGRESS OF PARENTS AND TEACHERS 
PROPOSED LEGISLATION PROGRAM, 1960-61 


Legislation action of the Nebraska Congress of Parents and Teachers is 
determined at all times by previously adopted legislation policies and program. 
The policies and program define the fields of legislation that are within the 
scope of the parent-teacher program. Only those specific bills that conform 
to them can become a part of legislation action. ‘Continuing responsibilities” 
are items that have previously been on the legislation program and are for your 
continued study and support. 

POLICIES 


1. To support all constructive efforts to improve the education of Nebraska’s 
children and youth and to assure every child an adequate education. 

2. To support all constructive efforts to secure and enforce legislation for im- 
proving health, child welfare, juvenile protection, recreation, and safety. 

3. To support a financial program for education which will more nearly 
equalize educational opportunities for children and youth and which will bring 
about a more equitable assessment of taxes for all citizens. 

4. To protect all revenue now designated for the education of the children of 
Nebraska; this revenue is received from the State school lands (rentals), 
State endowment trust funds, and depletion of natural resources fund (oil and 
mineral rights). 

5. To support measures and practices which will continue to enhance the 
teaching profession. 

6. To support measures which will encourage education beyond high school. 


ACTION PROGRAM 


To support legislation which will— 

Provide adequate financial support from State funds for all efficiently 
organized school districts. 

2. Provide a system of school districts throughout Nebraska in which each 
district offers a good, well-rounded, educational program for all children 
and youth. 

3. Establish measures through National, State, or local Governments which 
will halt the printing, sale, mailing, and/or distribution of lewed, obscene 
literature, pornography, and other materials of like content, now being 
used to debase and demoralize our children and youth. 

4. Permit establishment of a separate juvenile court by any county, or 
combination of counties, providing the residents of said county, or counties, 
wish to have one. 

5. Establish measures insuring the rigid enforcement of narcotic laws, 
particularly in violations involving minors. 

6. Increase the penalty for violations of laws prohibiting the sale of 
alcoholic beverages and tobacco to minors, or supplying of either alcohol or 
tobacco to minors. 

7. Strengthen the program of public assistance for dependent children 
through increased maximum of payments allowed. 

8. Provide for the reorganization of the office of county school superin- 
tendent in terms of providing services necessary to an adequate program for 
children and youth. 

CONTINUING RESPONSIBILITIES 
To— 

1. Keep the State board of education as a policymaking group for the 
schools of Nebraska, and the State commissioner of education on an appoin- 
tive basis. 

2. Study those needs of children who require special education in order 
that we may support a program that will permit each child opportunity to 
develop his full potential. 

3. Raise requirements for regular teachers’ certificates to a minimum of 
4 years college preparation. 

4. Insure an actuarily sound teacher retirement program. 

Insure early detention and treatment of psychopaths and sex deviates. 
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EXPLANATION OF THE PROPOSED LEGISLATION PROGRAM, 1960-61 
POLICIES 


Policies guide us, spelling out our areas of interest and concern. 

Sections 1 and 2 are self-explanatory. 

Section 3 is a statement of policy under which will come sections 1 and 2 
of the action program. 

Section 4: Revenue now designated for the education of the children of 
Nebraska is received from the following sources: 

(1) Sale of public school lands (received prior to enactment of legislation 
banning such sales): It is the rightful legacy of our children. 

(2) Rental of school lands. 

(3) Severance tax—tax on oil and mineral rights. 

These revenues are paid into the permanent fund. Moneys earned from the 
investment of the permanent funds go into the temporary fund. The temporary 
moneys are then divided and distributed according to formula to all public school 
districts in Nebraska. 

Section 5: We need to enhance the teaching profession to increase its prestige, 
its income, and to maintain high standards of preparation. 

Section 6: Self-explanatory. 


ACTION PROGRAM 


Section 1: This is a reaffirmation of the fact that the schools are the responsi- 
bility of the State as stated in the constitution; and that efficiently organized 
school districts should receive financial aid from State funds. 

Section 2: We believe school districts need to join together to provide greater 
educational opportunities for their children. We believe, too, those districts 
who do join together, besides offering a better education, achieve a second result; 
namely, a far greater return on the tax dollars spent. This certainly is a factor 
not to be overlooked. 

Section 3: In America today there is a deep concern being expressed over the 
effects of lewd, obscene pornographic materials that are being deliberately chan- 
neled to our young people. This is not merely suggestive, but is vicious, un- 
speakable filth. Our National Congress of Parents and Teachers is concerned. 
Our U.S. Conzress is busy studying and enacting laws. The Post Office Depart- 
ment, led by Postmaster General Arthur Summerfield, has written a summariza- 
tion of the Post Office’s findings. (“The Great Menace to America’s Children— 
What You Can Do About it,” Postmaster General, Arthur E. Summerfield, Post 
Office Department, Washington, D.C., Information Service, Release No. 114.) 

The National Congress of Parents and Teachers has been asked to help with 
this problem. Religious and civic groups are taking up the challenge of this 
mounting crisis. J. Edgar Hoover has written an informative article, “Big Busi- 
ness Filth Is Ruining Our Teenagers” (“Big Business Filth Is Ruining Our 
Teenagers,” J. Edgar Hoover, Paulist Feature Service, Washington 17, D.C.). 

It is well to recognize we are dealing here with the same forces that engage in 
the traffic of dope and other demoralizing factors that enslave the unwary indi- 
vidual. It seems imperative that controls be set up to restrict this evil traffic. 
We must arm ourselves with factual information and not be deterred by the cries 
of “censorship” that may come from the uninformed. 


ACTION PROGRAM 


Section 4 seeks to carry out the mandate of the people’s vote in November 1958. 

Section 5 and 6: Self-explanatory. 

Section 7: This is to insure a minimum amount of public assistance that will 
provide the essentials of daily living. 

Section 8: Some of the county superintendents’ office now offer only meager 
assistance to their schools. Adequate services need to be expanded. 


CONTINUED RESPONSIBILITIES 


Section 1: We worked for the setting up of the State Board of Education in 
Nebraska. We believe it should be retained as a policymaking group for the 
schools. State board of education members are elected. 

Section 2: This will be a study of the full range of potentialities having to 
do with the varying abilities of children. 
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Sections 3 and 4: Although progress has been made in teachers certification 
and in the teacher retirement program, both are of such intrinsic worth they 
will continue to be one of our major concerns. We will strive to strengthen both 
whenever possible. 

Section 5: Certainly the early detention and treatment of psychopaths and sex 
deviates is a major concern to us all. 

Mrs. Roverts. If I may, I would like to hand you two publications 
which I would like the committee to peruse. I might say that those 
two publications were purchased at a local newstand and are readily 
available, and we found the same magazine in evidence at many places. 

Mrs. GRANAHAN. Thank you very much, Mrs. Roberts. That was a 
very excellent presentation. 

Mrs. Roserrs. Thank you. 

Mrs. GRANAHAN. As you passed this magazine up here, I notice 
where the editor of Secret Life Confessions asked for letters to give 
them ideas for better publications. I wonder how many people will 
have the courage to write to those editors. That’s the stumbling block. 
People are ashamed and _ are embarrassed, but if we disregard it 
and toss it away, we are really harming the community rather than 
helping it. I think that Mrs. Roberts can tell you all about this book. 
Each one of you that is a member of the PTA should write a letter 
to the editor expressing your feelings about it because there is the 
thing—he comes right out and asks for it. Maybe they haven’t all 
seen it. 

Mrs. Roserts. No, they haven’t. 

Mrs. GRANAHAN (quoting) : 

The editor of Secret Life Confessions wants to take this opportunity to wel- 
come you to our first edition. It is our deepest concern that this magazine con- 
tains what you want to read. There is only one way for us to get this informa- 
tion—letters. Your suggestions and recommendations are necessary if we are 
to be successful in our endeavor to give you the material you want. Therefore, 
we would deem it a sincere favor if you would swamp our office with your likes 
and dislikes. The magazine will be a better publication through your letters. 
Consider yourselves as our advisory board because that is what you are. With 
sincere thanks, the editors of Secret Life Confessions. 

I think that is where we sometimes fail, like the parent who tosses the 
obscene pamphlet in the wastebasket because they are ashamed, and I 
think that these women should write the editors—this editor par- 
ticularly who is asking for it, and tell him that this isn’t the kind 
of material you want on the newsstands for your children. 

You certainly did an excellent job and I want to congratulate you 
and your association, and we need more of these people. Thank you 
very much, Mrs. Roberts. 

Mr. Cunningham ? 

Mr. CunntnGnam. IT too want to express my appreciation to Mrs. 
Roberts. Of course, the PTA has always been active in all the things 
that are good for a community, and T am glad that you are doing 
more in this field than anyone else that I know of, and T just hone that 
you will continue, and I am sure you will. You mentioned in your 
testimony two advertisements in this particular magazine. 

Mrs. Roperts. Yes. 

Mr. Cunnincuam. We are so disturbed about this whole problem 
that we are trying to look for other devious way to get at these 
people. We can’t get them as often and as frequently as we want to in 
the courts. There are other ways. I mentioned a few of them today. 
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But you call attention to these ads. We have found in our testimony 
as we have gone along that these ads in many instances are teasing ads 
that. actually promise much more than would be received if you an- 
swered the ad, so it might. be possible through Federal legislation to 
get them in another form of legislation, such as misleading advertis- 
ing. It’s just one of those refinements. This was brought to our 
attention in Los Angeles, I believe it was, where there was a major 
conviction on that basis alone, that it was fraud, apart from the fact 
of the obscenity problem, that the ad promised a great deal that wasn’t 
received for the money spent, and they got a major conviction, so 
maybe on the Federal level that is another facet of this we can get 
some action on. We hope we can. 

Mrs. Roserts. That was particularly directed to the teenagers, the 
advertising too, because it was a teenage magazine on the cover, and 
it was directed at teenagers. 

Mr. CunnrncHam. Thank you. 

Mrs. GranaHan. Thank you, Mrs. Roberts. 

We have copies of our subcommittee report available, which is a 
report on obscene mail material. If any of you people here would 
like copies of the report, just write to Mr. Cunningham’s office or to 
other members of the subcommittee. We would be very happy to 
send them to you, and it is very well worth reading. 

Mrs. Roserts. I am sure it is. 

Mrs. GRANAHAN. Thank you very much. 

Our next witness is Mr. Wallace Rankin, president, Omaha Federa- 
tion, Christian Family Movement. 


Mr. Rankin. 


STATEMENT OF WALLACE L. RANKIN, PRESIDENT, OMAHA FED- 
ERATION, CHRISTIAN FAMILY MOVEMENT, OMAHA, NEBR. 


Madam Chairman, and distinguished members of the committee, I wish to 
thank you for the invitation to appear before this committee. My wife and I 
are the president couple of the Omaha Federation of the Christian Family 
Movement. I would like to explain why our movement is interested in the 
activities and objectives of your committee. 

The Christian Family Movement is composed, at the present time, of about 
35,000 couples throughout the world, who are dedicated to promoting happier 
family life. We are vitally concerned with all environmental factors which 
affect our families, especially our children. Here in Omaha, we have 250 mem- 
ber-couples in the movement. I am here today to speak for those 250 couples 
about this problem of obscene literature. 

Our couples have been concerned for the past several years with this growing 
problem, which has been so vividly presented in your committee hearings in 
Washington, Philadelphia, and Los Angeles. So many authorities such as J. 
Edgar Hoover, have shown the connection between obscene literature and sex 
crimes, that we parents have become alarmed for our children’s physical safety 
as well as their morals. 

Congressman Cunningham said yesterday that the chief purpose of the hearing 
here in Omaha is to find out what the situation is in the midlands. We hope 
our testimony will help your committee in this regard. 

During the last 6 weeks, the people in our movement have made a survey 
throughout the city of Omaha to determine the extent of obscene literature 
offered for sale. We have compiled the results of that survey and present them 
herewith. As a criterion for judging whether a book or magazine was obscene, 
the couples used either the definition cited in the case of Roth v. United States 
(354 U.S. 476) : “The words ‘obscene, lewd, and lascivious’, as used in the law, 
signify that form of immorality which has relation to sexual impurity and has 
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a tendeney to excite lustful thoughts,” or the code of the National Office for 
Decent Literature. 

(1) Glorify crime or the criminal. 

(2) Describe in detail ways to commit criminal acts. 

(3) Hold lawful authority in disrespect. 

(4) Exploit horror, cruelty, or violence. 

(5) Portray sex facts offensively. 

(6) Feature indecent, lewd, or suggestive photographs or illustrations. 

(7) Carry advertising which is offensive in content or advertise products 
which may lead to physical or moral harm. 

(8) Use blasphemous, profane, or obscene speech indiscriminately and re- 
peatedly. 

(9) Hold up to ridicule any national, religious, or racial group. Our people, 
as guardians and teachers of our children’s morals, counted only those publica- 
tions as obscene, which they regarded as having sexual impurity as a central 
theme, and which were published with the intention to excite lustful thoughts. 
Some of the couples reported on pocket-size books, although the primary ob- 
jective of the survey was to find out what magazines were for sale. Here are 
the results of the survey : 

Eighty-one people made 118 visits to 95 different retail outlets, which included 
45 drugstores and 41 grocery stores or supermarkets ; they found &9 objectionable 
books and 524 objectionable magazines. The magazines were of 1038 different 
titles, ranging from one magazine found in 28 different stores to 37 different 
magazines that were found in only 1 store each. 

As to the distribution of the retail outlets, we found that 9 places (8 drug- 
stores and 1 downtown newsstand) displayed more than 20 different obscene 
magazines each, the leader having no less than 388 titles: we found 26 places 
(20 drugstores, 4 groceries, 1 newsstand, and 1 bookstore) which cisplayed more 
than 5 each. We have plotted the location of the retailers on this map of the 
city, where the black dot represents more than five different obscene maga- 
zines, the red dot from one to five, and the silver dot a retailer who displayed no 
objectionable magazines. In this latter category are 238 different places, con- 
sisting of 4 drugstores, 15 groceries, 3 newsstands and 1 bookstore. 

Most of the issues found were of November or December 1959 with a scatter- 
ing of October 1959 and January 1960, and one enterprising publisher who had 
brought out his February 1960 issue. Where the people checked the publishers, 
most were in New York City—13—while 1 was in Evanston, Ill., and 1 in Derby, 
Conn. 

It has been the wishes of the Christian Family Movement to present cur- 
rent facts to this committee. The results of this survey throw some light onto 
some of the excuses given by distributors and retailers, as to why they sell this 
smut. To the distributor who says he is doing his own policing, we say the 
results show otherwise. To the drugstore associations who say the supermarkets 
are the worst offenders, we say the facts show otherwise. To the drugstore 
owners who say they must accept the obscene with the decent, we cite the four 
drugstores which had none on display. Of these four, one is in the downtown 
shopping area, only one-half block from an offending drugstore, one is in a 
suburban shopping center with an offending grocery store, and two are ordi- 
nary residential pharmacies on busy arterial streets. The four worst offenders 
are all drugstores in an eight block stretch of 24th Street from Charles to 
Lake. The racial segregationists in Omaha may point with glee at this fact, but 
Wwe wish to remind them that most of the magazines are published by whites, 
distributed by whites, and some of the stores in the area are owned by whites. 
Many years ago we had to pass laws forbidding the sale of intoxicating liquor 
to Indians; what we need now are laws preventing the sale of “intoxicating” 
literature. To the store operators who say they have no time for checking their 
literature displays, we say you have the time to have someone clean up the 
dirt and litter in your store every day, so you can clean the dirt off your news 
racks ; for those who absolutely do not have the time, we offer the services of the 
people of the Christian Family Movement, for free, to check these stands. 

We would like to mention that although the obscene literature is aimed pri- 
marily at youth, many of the sex crimes are committed by men over 21, who 
have been “excited by lustful thoughts” obtained from this literature. We there- 
fore urge that no age limits be written into any obscene literature control laws. 
If something is contrary to the public morals for youth, it is also contrary to 
the public morals for adults. 
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We hope these facts are useful to your committee. We parents are anxious to 
keep this indecent literature out of the reach of our children. If the Congress 
can legislate to make it impossible for these New York and other publishers to 
transmit their filth to Omaha, we would be most grateful. In the meantime, we 
will do everything in our power to arouse the local citizenry, to enforce our newly 
passed city ordinance, and to clamor actively for State legislation. For this 
purpose, the Omaha Federation of the Christian Family Movement is establish- 
ing a permanent Committee on Indecent Literature to work with other inter- 
ested groups to rid our city of this filth. 

Mr. Rankin. My wife and I have three daughters whom we are 
most anxious to protect. 

I wish to thank all of our people who participated in this survey for 
their work. 

I would like to show this to you now. In this map we have plotted 
this and the black dot represents a retailer where we found more than 
five different obscene publications for sale. The red dots represent 
those places where from one to five objectionable magazines were 
found; and the silver dots are those retail outlets where there was no 
objectionable magazine found. 

Mrs. GRaANAHAN. I was going to say it might be nice to show it to 
our audience. 

Mr. Ranxtn. Any of you who care to may come up and see this 
chart after the hearing is completed. 

The test of obscenity should be nationwide. What is immoral and 
of sexual impurity in Nebraska is the same as in California and New 
York. 

Mrs. Grananwan. Thank you very much, Mr. Rankin. I want to 
congratulate you and Mrs. Rankin on the outstanding work you are 
doing, and for this survey, having concrete examples of the stores 
and what you found, and it will be very, very helpful to us when we 
return to W: ashington in January to continue our exploration of this 
filth problem. It is interesting to note what you were say ing about 
Negroes. I have looked into that and investigated it, and it is very 
true what you say; and again let me tell you the Negro child does not 
read this kind of literature. That is, as a whole—now there is alw ays 
a few people—you ¢ an’t put everybody in that category, but they do 
not as a whole. The police department has told me that they have 
had fewer Negro children that come before them as juveniles with this 
material on them than any other race. So it is very interesting to 
know that. I don’t know what the answer to it is. It is certainly not 
that they are having better training in their homes than the mothers 
and fathers of whites are giving their children. Obscene material 
does affect our children not only from the poorest homes but from 
the wealthiest families of the country. 

I can cite you an example of a boy who was an honor student in a 
very fine prep school in Philadelphia, and there was this little girl, 
a neighbor—they were friends—who was fondling his dog. He be- 
came very upset and excited when he saw her fondling the dog and he 
attempted to rape her, and she screamed and he became frightened 
that she would tell her parents—she was 3 years old—so he strangled 
her to death and put her in the closet in a toy chest in the basement, 
ina drawer. This young man had been with his parents and went 
to confession and told the priest what he had done, and the priest said, 
“Well, you know what you must do, you must confess.” He went back 
home and went to his neighbor, and the mother and father of the 
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child were there, and his mother and father were there, and the police 
were there, and he called them into the kitchen and told them what 
he had done. However, what I am trying to bring out is that they 
found in that recreation room, or that’ basement, loads of this materi: ul 
which he had hidden from his parents. It seems like it wasn’t possible, 
but it iss How many fathers and mothers go down and clean the 
basement, or have someone else do it, but he had it tucked away so that 
they didn’t know it, and that is what he had been reading for years. 

When he was taken to the youth study center they said he was an 
introvert and was ashamed and wanted to keep it to himself, which 

. lot of times happens. There was a boy of high intelligence that 
ualaed of wanting mechanics or crossword puzzles to keep his par- 
ticular type of mind busy, he wanted lurid magazines, and he spoke 
very freely of it, and then it came out that by the time he was about 
Tors years old he was looking at pictures and doing things that should 
not be done. 

Now, here is a boy in an upper class family. The parents—my heart 
aches for them, and yet parents can’t be too particular to see what is 
voing on among their children, but I just cite that incident because 
the psychiatrists say his mind was stimulated by this filthy material, 
and he was at that very emotional age, say, 13 on up, and it is too bad 
today that sex is a bad word because God did not intend it that way, 
and I think it is up to parents, mothers, to speak to their daughters 
at a much earlier age than they would ordinarily, and fathers to speak 
to their sons at a much earlier age, and let them know what is going 
on in the world today. I know that it is groups like yours and the 
PTA association and the community groups that can do this. We 

can’t do it alone; we need your help, and I feel certain we have it. 
Thank you very much. 

Mr. Cunningham. 

Mr. Cunnincuam. I just want to concur in what the chairman has 
stated. I know about the work that you are doing and it is very 
effective and it is nationwide, and together with the PTA it is going 
to bea great help. If you haven’t seen this report that the committee 
has gotten out, you will find out that we give a great deal of emphasis 
to the help that you, the PTA and other citizen groups, can give in this 
whole problem area. We know what our responsibility is and we 
know that there is going to be additional Federal legislation required, 
but at the same time we know it isn’t the whole answer, and this will 
tell how important it is to have community action on the local level. 

I have just one other question of Mr. Rankin. <As your people 
visited the druggist and the grocery store, were they at all concerned 
about this? 

Mr. Rankin. Yes. 

Mr. Cunnincuam. Do they feel ashamed or guilty, or do they feel 
sort of lackadaisical about it 4 

Mr. Ranxun. I have the reports of the people making the survey 
and writing it down, in which at least three of the drugstore operators 
promised cooperation. They said if somebody came in and objected 
to those magazines, they would remove them from the stand, but there 
were one or two instances where they did not receive cooperation and 
where they were actually asked to leave the store where they were 
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making the survey. There were several instances where the proprietor 
actually offered to cooperate. 

Mr. CunNING HAM. I certainly don’t take too much stock in the 
“T am too busy” attitude. “Will you please do it for me?” It 
wouldn’t take a person more than 2 seconds to glance through the 
magazines we have here to determine whether he wanted that on his 
shelf. Even if he had 50 of them, it would only take a few moments. 
They don’t come out every day. I am a little bit disturbed and dis- 
eusted with anybody who says they don’t have time to look this stuf 
over. I think they do, but your answer would be that some of them 
want to seriously help and others don’t necessarily, and some are even 
hostile: is that correct ? 

Mr. Ranxry. I know of one druggist who has been active in support 
of the city ordinance and who, I think, has helped in drafting the 
recent ordinance and who wants to help control it. 

Mrs. Grananan. Mr. Oliver? 

Mr. Ortver. Madam Chairman. 

Just to add my expression of thanks for what you have presented to 
us here today, it is the most practical working statement that I have 
had the pleasure of listening to, may I say. I was tremendously im- 
pressed by your specific standards that you established when the sur- 
vey was made, and I think we can gain a great deal of help from that 
in trying to think of legislation that would be instrumental in stopping 
or stemming this tide. I was wondering if, where you talk about 
the publishers, that most of them were in New York City—13—you 
have the names of those, of course? 

Mr. Rankin. Yes. 

Mr. Cunntxcuam. Would you please provide them to the com- 
mittee ? 

Mr. Rankin. Yes, I would be glad to. 

Mrs. GRaANAHAN. Thank you very much. 

Mr. Shipley ? 

Mr. Suretey. Thank you very much. Your testimony has been very 
important and helpful. We may be calling on you later for more 
information. 

Mr. Ranxry. Thank you. 

Mrs. GRANAHAN. Our next witness is the Honorable James P. 
O’Brien, municipal judge, city of Omaha. 

Judge O’Brien. 

Judge O’Brien. Well, I am in the most difficult position of being 
the final witness because in ‘al probability I will be the longest witness, 
and that I must apologize for. I know that the other lawyers have, 

hall Tsay, stolen my fire here by quoting the same law, and I thought 
th: at I would prepare a very fine paper, possibly advising not only the 
committee but a good many of the citizens about what the law was 
and how I handle it, but I noticed and I am in a position of embarrass- 
ment here to see that they have stolen my fire, but I will do the very 
best that Tecan under the circumstances. 

Well, Madam Chairman and gentlemen of the committee, as it has 
been stated, my name is James P. O’Brien and I am one of the munici- 
pal judges of the city of Omaha. At the outset I want to emphasize 
that I do not anpeee before this committee as a member of the judici- 
ary. However, I do appear in the capacity of a private citizen who 
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is deeply concerned with the successful prosecution and conviction of 
the purveyors of pornographic filth. 


STATEMENT OF HON. JAMES P. O’BRIEN, MUNICIPAL JUDGE, 
OMAHA, NEBR. 


The invitation I received to appear before this distinguished committee 
is greatly appreciated, and I hope that I may be able to acquaint you with 
the local situation of the subject matter under discussion. 

I do not appear before this committee as a member of the judiciary. I do 
appear in the capacity of a private citizen who is deeply concerned with the 
successful prosecution and conviction of the purveyors of pornographic filth. 
Durng the early part of the year 1955, there was widespread public interest in 
the critical problem of obscene and pornographic materials which were being 
openly displayed and sold. The purveyors of smutty, filthy publications ap- 
peared to be enjoying immunity from prosecution. Local leaders of educational, 
religious, and civil organizations, united in demanding their city council enact 
legislation Which would be effective to protect youth against the demoralizing 
effects of comic books, magazines, and other publications of an obscene nature. 
The consensus was that the unrestricted traffic in obscene publications con- 
tributed to the growth of juvenile delinquency. An informal investigation had 
disclosed children were receiving indecent magazines, either through the mail, 
or by purchase from conscienceless retailers of obscene and pornographic 
material. 

As a consequence of this united action by public-spirited civic groups, in 
July 1955, the Omaha City Council was prevailed upon to enact an amended 
ordinance which prohibited the introduction and circulation of comic books, 
Magazines, and other publications of an obscene nature. (No. 18508, ch. 12, 
see. 12—40.6 to 12-40.16, inclusive. ) 

The city attorney’s staff was assisted in the preparation of this vital ordinance 
by a specially selected group of outstanding members of the bar association. 
Their goal was to create unassailable legislation which would be the principal 
weapon in the impending war against pornography. This ordinance is lengthy 
and we are not concerned with all the provisions of the entire ordinance. 

It contains many sections which clarify certain terms, namely, “Person,” 
“Comics,” “Books,” “Sexual indecency” and the phrase “read as a whole.” In 
addition to these features, the ordinance also makes it unlawful for certain 
crime publications to be sold to persons under 18 years of age. The ordinance 
also provides that if the prohibited publication is displayed in any place where 
a child under the age of 18 years may see such display, then such display shall 
be prima facie evidence that the person in charge was exhibiting the publica- 
tion for sale to such child. 

It further provides that the wholesaler or distributor shall be primarily 
liable. Any person violating the provisions of this ordinance shall be guilty of 
a misdemeanor and shall, upon conviction, be punished by a fine not to exceed 
$500, or by imprisonment not to exceed 6 months, or both, in the discretion of 
the court. 

This prohibitory legislation was enacted by the council in the belief that the 
uncontrolled and unrestricted distribution and sale of, obscene, indecent, sala- 
cious, and lewd material would lead to a lowering of the moral standards of 
the people comprising this community and would directly affect a substantial 
number of its citizens. The ordinance represented the will of the people of 
this city. This law was designed for the specific purpose of upholding the 
moral code of the people. It was a creature of a democratic city government 
not the edict of a dictator. 

On November 14, 1957, Sgt. Eugene Mahoney and members of the vice detail 
of the Omaha Police Department raided the headquarters of certain wholesalers 
of alleged obscene materials. The defendants were Eric Nelson, doing business 
as Eric Nelson News Co., Sidney Coren, doing business as Meyers News Stand, 
and Frank Odariso, doing business as General Distributing Co. 

The city filed a complaint against each defendant the charging parts being 
identical. The prosecution was based upon a violation of the ordinance, the 
pertinent part which provided “It shall be unlawful for any person to sell, offer 
for sale, attempt to sell, exhibit, give away, keep in his possession with intent 
to sell or give away, or in any way furnish or attempt to furnish to any person 
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any comic book, magazine, or other publication which read as a whole is of 
an obsence nature.” (Ordinance 18508, ch. 12, art. 40.7 city ordinance, City 
of Omaha.) 

These cases began in the municipal court of Omaha, Nebr., before James P, 
O’Brien, presiding. The facts were stipulated by the parties. The defendants, 
wholesalers of publications, admitted that the publications were kept in their 
possession with the intent to sell said publications to retailers. 

The defendants argued that the ordinance was void and unenforcible because 
it was too vague and indefinite. In short, the term ‘‘obscene”’ was not sufficiently 
precise. The defendants also contended the ordinance did not provide a reason- 
able standard of guilt and therefore violated the constitutional requirement of 
due process of law. 

The argument mostly used against laws enacted by the people to protect 
society from what is indecent and immoral is that those laws are vague. 

Let us consider this proposition in a slightly different vein. Suppose there 
were no civil laws which prohibited the regulation of obscene publications, what 
protection, if any, would society have against the influence of obscene publica- 
tions? Does man have a guide whereby he recognizes the obscene, the impure, 
and the lewd without the assistance of informative, prohibitory legislation? 

I suggest that for your consideration, the proposition that man does recognize 
certain dangers to his moral welfare, solely by operation of the natural law. 

Natural law is truly law. It is an ordinance for the common good of man. 
Natural law is that ordinance which has been promulgated in man’s intellect by 
God—the Personal Lawgiver. The fundamental precept of the natural law is, 
man must live in accordance with his rational nature, so as to do good and avoid 
evil. Therefore, man recognizes those actions which are right, and those actions 
which are wrong. 

Manifest deductions, such as the precepts of the decalog, can easily be 
deducted by reason. Remote conclusions are reached only after study and cor 
siderable reasoning. But the more fundamental principles of the natural law are 
knowable proximately through the conscience. I submit. that if constituted 
authority had enacted no laws prohibiting publications which are dangerous to 
our moral welfare, man would already be bound to observe the law of nature 
and, therefore, to refrain from reading any work or publication which might 
endanger his eternal salvation. Indeed, this natural law binds all men at all 
times, even though in a given case, the civil law does not prohibit certain books 
or publications, but the reader finds it dangerous to himself, he is bound by the 
natural law to refrain from reading it. But man may refuse to follow this 
natural law because God has given man the power of free moral choice. But if 
he disobeys it, he violates the essential constitution of his nature and rebels 
against the will and reason of the Creator. 

It will benefit us to remember that the Roman and Anglo-American legal sys 
tems reached maturity because they followed the methods which the natural 
law prescribed for change. 

Bear in mind that since the cases which concerned the Omaha distributors 
were actually “test cases,” they would eventually reach the Court of last resort. 
Accordingly, I prepared a written memorandum-opinion of my decision and it 
became a part of the record in each case. 

The defendants argued that the terms in the legislative act (ordinance) 
namely, “the publication which read as a whole is of an obscene nature,” were 
vague, indefinite, and not precise; there was no ascertainable standard of guilt to 
inform potential violators as to what conduct will render them liable to punish- 
ment. They further stated that men of common intelligence must guess at the 
meaning of the ordinance and there would be a difference of opinion as to the 
application of the ordinance and violates the first essential of the constitutional 
requirement of due process of law. 

In my written opinion, these objections were answered by quoting from 
the recent opinion of the U.S. Supreme Court, Roth v. U.S., Alberts v. Cali- 
fornia. (354 U.S. 476, June 24, 1957.) 

Mr. Justice Brennan stated: “It is argued that the statutes do not provide 
reasonable ascertainable standards of guilt and therefore violate the constitu- 
tional requirements of due process. Winters v. New York, 333 U.S. 507. The 
Federal obscenity statute makes punishable the mailing of material that is 
“obscene, lewd, lascivious, or filthy * * * or other publication of an indecent 
character.” The California statute makes punishable, inter alia, the keep- 
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ing for sale or advertising material that is “obscene or indecent.” The thrust 
of the argument is that these words are not sufficiently precise because they do 
not mean the same thing to all people, all the time, everywhere. 

“Many decisions have recognized that these terms of obscenity statutes are 
not precise. This court however, has consistently held that lack of preci- 
sion is not itself offensive to the requirements of due process. The Constitu- 
tion does not require impossible standards; all that is required is that the 
language ‘conveys sufficiently definite warning as to the prescribed conduct 
when measures by common understanding and practices * * *” U.S. v. Petrillo, 
99” U.S. 1, 7-S. “These words, applied according to the proper standard for 
judging obscenity give adequate warning of the conduct prescribed and mark 
‘poundaries sufficiently distinct for judges and juries fairly to administer the 
law * * *, That there may be marginal cases in which it is difficult to de- 
termine the side of the line on which a particular fact situation falls is no 
sufficient reason to hold the language too ambiguous to define a criminal of- 
fense.”’ Idem at 7. See also U.S. v. Harriss, 347 U.S. 612, 624 note 15, ete. 

“In summary, then, we hold that these statutes, applied according to the 
proper standard for judging obscenity, do not offend constitutional safeguards 
against convictions based upon protected material, or fail to give men in act- 
ing adequate notice of What is prohibited.” 

It was my humble opinion that the language used in the city ordinance, 
namely, “which, read as a whole, is of an obscene nature,’ when applied to 
the proper standard for judging obscenity did not offend constitutional safe- 
cuards against convictions based upon protected material, nor did the language 
in the ordinance fail to give those persons engaged in the distribution of books 
and magazines adequate notice of what is prohibited by such ordinance. 
Based upon and supported by the numerous decisions of the highest court of the 
land, the U.S. Supreme Court, I held that the language in the ordinance was 
not unconstitutionally indefinite and did not violate due process of law. 

After such finding, the principal questions under consideration were the 
questioned publications “when read as a whole of an obscene nature.” (12- 
10-47.) 

At this point the court considered the defendants’ constitutional contention 
that there was no legal definition of obscene sufficiently definite to merit the 
requirement of due process in a criminal proceeding. 

Answering this contention, I quoted Mr. Justice Brennan, in the Alberts and 
Roth decisions. It was his opinion that the American case law had devel- 
oped through the years a sufficiently definite meaning and is stated: “Ob- 
scene material is material which deals with sex in a manner appealing to 
prurient interest. There was no difference between the judicial meaning of 
obscene as developed by the history of case law and the definition proposed 
in the American Law Institute Model Penal Code (sec. 207, 10(2)) which states: 
A thing is obscene if, considered as a whole its predominant appeal is to prurient 
interest and if it goes substantially beyond customary limits of candor in its 
description or representation of such matter. The Model Penal Code then 
defines prurient interest as a shameful or morbid interest in nudity, sex, or 
excretion. [Emphasis supplied. ] 

Mr. Justice Brennan noted that modern American case law had also formu- 
lated certain standards for determining obscenity which limits the concept so as 
adequately to safeguard the first amendment protected freedom of speech and 
press for those publications which deal with sex in a manner which does not 
appeal to prurient interest. The present standards formulated by the modern 
American cases are proper and this may be expressed as: The test of obscenity 
is whether, to the average person, applying contemporary community standards, 
the dominant theme of the material, taken as a whole, appeals to prurient in- 
terest. U.S. v. Ulysses, 5 F. Supp. 182; Walker v. Popenoe, 80 U.S. App. D.C. 
129, 149 F. 2d 511; Parmelee vy. U.S., 113 F. 2d 729 (and many other cases). 

These standards make the concept “obscene” a reasonably ascertainable norm 
for criminal guilt, sufficiently precise to afford adequate notice of what conduct 
is prohibited and so not violative of due process, even though there will be 
marginal cases wherein their application will be difficult. In the Alberts-Roth 
cases, the trial courts followed the proper standard and used the proper defini- 
tion. (Roth-Alberts opinion.) 

The language in the city ordinance provides in effect that the book or publica- 
tion if read as a whole is of an obscene nature is unlawful. Your attention is 
directed to the similar language as used in the approved test or standard—“the 
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dominant theme of the material taken as a whole.” Do you agree that the lan- 
euage “taken as a whole,” and “if read as a whole,” means substantially the 
same? In judging material isn’t it necessary to consider the contents of the 
whole publication and not merely an isolated objectionable excerpt? I submit 
that the above language as used in the ordinance and in the approved test meant 
substantially the same thing. The question ultimately is: Does the dominant 
theme of the questioned material when taken as a whole appeal to the prurient 
interest of the average person? 

Let us also consider the balance of the terms used in the standard for judging 
obscenity; namely, “contemporary community standards.” The term, ‘“contem- 
porary” has been defined as belonging to the same period or time, the present. 
So we can consider that contemporary community standards mean present day 
standards of a community. The contemporary, present-day standards of each 
community determines what material is obscene. Material that may be regarded 
as obscene in one locality may not be considered as obscene in another com- 
munity, under the test laid down by the U.S. Supreme Court in the Roth and 
Alberts cases. 

Who determines what the contemporary community standards are? This 
question was answered in the Roth and Alberts decision. Mr. Justice Brennan 
stated: “Both trial courts below sufficiently followed the proper standard. 
Both courts used the proper definition of obscenity. In addition, in the Alberts 
c. case, in ruling on a motion to dismiss, the trial judge indicated that, as the trier 

of facts, he was judging each item as a whole as it would affeet the normal per- 
son, and in Roth, the trial judge instructed the jury as follows: 
: “* * * The test is not whether it would arouse sexual desires or sexual impure 
. thoughts in those comprising a particular segment of the community, the young, 
: the immature or the highly prudish or would leave another segment, the scien- 
, tific or highly educated or the so-called worldly wise and sophisticated, indiffer- 
ent and unmoved * * *, 

“The test in each case is the effect of the book, picture, or publication con- 
sidered as a whole, not upon any particular class but upon all those whom it is 
likely to reach. In other words, you determine its impact upon the average per- 
son in the community. The books, pictures, and circulars must be judged as a 
; whole, in their entire context, and you are not to consider detached or separate 
portions in reaching a conclusion. You judge the circulars, pictures, and publi- 
cations which have been put in evidence by present day standards of the com- 
munity. You may ask yourselves does it offend the common conscience of the 
community by present day standards. 

c “In this case, ladies and gentlemen of the jury, you and you alone are the 
exclusive judges of what the common conscience of the community is, and in de- 
termining that conscience you are to consider the community as a whole, young 
and old, educated and uneducated, the religious and the irreligious—men, women 
and children.” 

; I submit that in any given prosecution it will be the trier of the fact—either 
judge or jury—which will decide whether certain publications are obscene or not. 
And if 12 people, men and women, selected from every station in life, and repre- 
senting the moral standards of the community, unanimously agree that a ques- 
tioned publication is obscene, we may feel confident that it is that type of publi- 
cation which should not have been circulated. It has been suggested that “it is 
proper and necessary for the citizens of each community to support their law en- 
forcement and prosecuting officials in bringing violators to trial. Community 
action will also have a bearing on the verdicts reached by the triers of the facts, 
the judges and juries, by making them aware of what the community standards 
are. Iam aware that your committee has stated: “One thing that must be kept 
in mind when considering the publishers claim that their rights and freedom are 
being infringed is that the parents of the community have rights and freedom 
too—to protect their children from the evil influences of salacious materials.” 
(“Report of Subcommittee on Postal Operations,” p. 29, September 1959. ) 

In judging the obscenity of the local publications. I observed the instructions 
given to the jury in the Roth case and I judged all publications as a whole in their 
entire context, and my decision was not based upon the consideration of detached 
or separate portions of the publications. The questioned material was judged 
by the present day standards of this community in accordance with the Roth in- 
structions. 

It was my considered opinion, that judged by the proper test and standard as 
announced ir the Roth and Alberts cases that 30 of the publications when “read 
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as a whole were of an obscene nature,” and was a Violation of the city ordinance. 
The defendants were found guilty as charged in the complaints. Each de- 
fendant appealed separately to the district court, where the cases were again tried 
at the same time and with the same result, before Jackson Chase, district judge. 
Two defendants appealed to the Supreme Court of Nebraska. The causes were 
consolidated for decision and these cases reported in 168 Nebr. 394, 95 NW 2d, 
p. 678. I quote from the Nebraska Supreme Court : 

“However, in the instant cases, the language used in the ordinance ‘which, 
read as a whole, is of an obscene nature’ was included in the complaints as an 
essential element of the offenses charged.” 

Based on the authorities cited and the rules of law stated in the Pocras case, 
we would find no difficulty in concluding that the above language was void for 
uncertainty. 

“The city, however, relies on Roth v. United States, 354 U.S. 476, 77 Ct. 1304, 
1 L. Ed. 2d, 1498. The holding there upon which the city relies is epitomized 
as follows: The standard for judging obscenity, adequate to withstand the 
charge of constitutional infirmity, is whether, to the average person, applying 
contemporary community standards, the dominant theme of the material, taken 
as a Whole, appeals to prurient interest. 

“The rule of the Roth case was stated as a guide to the finders of fact in con- 
sidering the evidence. 

“The city would have us read into the ordinance the above ‘standard for judg- 
ing’ aS a definition of the language relating to books, magazines, or other publica- 
tions ‘which, read as a whole, is of an obscene nature.’ 

“We anticipate no difficulty in finding the ‘average person’ as comparable to 
the reasonable man that is often referred to in tort litigation. We have doubts 
if the ‘average person,’ whether he be judge or juror, would be able to apply 
the phrase ‘appeals to prurient interest’ without conjecture or resort to a 
dictionary. We point out that the phrase ‘of an obscene nature’ is far more 
indefinite than the phrase ‘prurient interest.” However, if we were to accept 
as a definition the language quoted and read into the ordinance the clause 
‘contemporary community standards,’ we would be creating an area of vague- 
ness and indefiniteness that would itself require a holding that the ordinance 
was vague and indefinite and hence void.” 

“The court held that the term ‘locality’ was ‘fatally vague and uncertain.’ 
So here we are compelled to the conclusion that the term ‘community standards’ 
would be, if adopted as part of a legislative act, ‘fatally vague and uncertain.’ 
In addition to the vague and indefinite word ‘community’ we would have also 
the added indefiniteness and vagueness of what constituted ‘contemporary * * * 
standards.’ ”’ 

I submit that the standard set out in the Roth and Alberts cases makes the 
concept of the term “obscene” a reasonable and ascertainable norm for criminal 
guilt. It is precise enough to afford adequate notice of what is prohibitive. 
The Nebraska Supreme Court has, by its action, eliminated the test that has 
been accepted by the U.S. Supreme Court in the determination of whether or 
not the material is or is not obscene. 

The great city of Omaha legislated against obscenity for the protection of its 
citizens. It serves a great and noble purpose. As Judge Manton said in United 
States v. Ulysses, 72 F. 2d 705, “* * * the unusual literator can, or thinks he 
can, protect himself. The people do not exist for the sake of literature, to 
give the author fame, the publisher wealth, and the book a market. On the 
contrary, literature exists for the sake of the people, to refresh the weary, to 
increase man’s interest in the world. The people need and deserve a moral 
standard: it should be a point of honor with men of letters to maintain it. 
Masterpieces have never been produced by men given to obscenity or lustful 
thought—men who have no master. Reverence for good work is the foundation 
of literary character. A refusal to imitate obscenity or to load a book with it 
is an author’s professional chastity. 

“Good work in literature has its permanent work; it is like all good work, 
noble and lasting. It requires a human aim; to cheer, console, purify, or en- 
noble the life of people. Without this aim, literature has never sent an arrow 
close to the mark. It is by good work only that men of letters can justify their 
right to a place in the world.” 


Jupcr O’Brien. I want to emphasize that the wholesalers of these 
publications admitted that the publications were kept in their posses- 
sion with the intent to sell these publications to retailers. 
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I have been a judge for seme years and I have been born, reared, 
and educated in this city, and I think I am in a good position to know 
what the present-day standards of this community are. 

I want to emphasize to this committee and to these ladies and gentle- 
men that these publications were not girly magazines or men maga- 
zines or anything of that nature. These publications were smut for 
smut’s sake, or more exactly they were smut for money’s sake. 

Madam Chairman and gentlemen of this committee, it seems ridic- 
ulous to me for Christians and Jews to spend millions of dollars to 
build churches to teach the love of God, yet we find pornographic 
material sold close to the very boundaries of these churches and syna- 
gogues, Unless we people take positive action against these purveyors 
of filth, then any failure on our part to do so results in our tacit ap- 
proval of these purveyors’ crimes and misdeeds. 

Thank you very much for the opportunity to come before you. 

Mrs. GRANAHAN. Thank you, Judge O’Brien. I think you have 
clarified the term “prurient interest” to most people because there 
are very few people who quite understand that. I think you have 
made it very, very clear today. I want to be sure I am correct on this: 
As to community standards, can we apply the same yardstick to every 
community ¢ 

Judge O’Brren. Can you what? 

Mrs. GRANAHAN. Apply the same yardstick, the same thought, to 
every community ? 

Judge O’Brien. Well, again, we have to go back to the Roth case. 

Mrs. GRANAHAN. That is right. 

Judge O’Brien. The court says the Jury or judge is the trier of the 
facts in each town and in each community. They are the ones that 
decide it. Now then you can’t find from my reading of it in this 
latest edition—I have made some study of the thing because I am 
quite concerned about it; you can’t take a poll of, say, the people in a 
town and find out what the community standards are or have some- 
body take a poll. That isn’t the test. It’s up to the jury. Now some 
people will say, “well, some juries will find certain publications are 
obscene and another is not.” I call your attention to the fact that 
that is true in any jury case we have, in a criminal prosecution. For 
example, in a rape case, and it happened in this very courtroom, four 
men were charged as I recall it, with raping a girl. One jury found 
either one or two guilty and another jury found a couple of them not 
guilty, yet there were the same facts and the same circumstances. So 
you can’t blame the jury system. That’s what I am talking about. 
It’s up to the jury. If there is no jury, it’s the judge. We don’t need 
to worry about these contemporary standards—we have faith in our 
jury system, That’s the way our law has been built for centuries. 
That’s _ at I mean. 

Now then, as I pointed out, or at least I tried to point out, these 
eae ary standards can enlighten these witnesses and persons 
present here, and your own fine committee. Let the judges and juries 
and newspapers and everybody else that. has that media that. influences 
public opinion, let them’ know what the standards are. That’s the 
way, so th at when you bring in a jury from this part of the county or 
this part of the city. they all know what it is because they have read 
so much about it. If we do nothing, things will go on as they are, 
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but. we have to bear in mind—I don’t know anything about these mag- 
azines you have—I don’t know what they are, but they are very clever, 
these publishers. For example, they will put in maybe half of no 
vood material in a magazine, plain smut for smut’s sake, and I use 
that term advisedly because some court did. It isn’t original—but 
they will put in some good article like motoreycling, racing or of 
cars or of hot rods or of some basketball game or of some athletics, 

ind yet the other is plain filth. Now they may get by—I don’t know- 
a ‘believe me, Sergeant Mahoney and his fine squad brought in 
barrels of stuff tome. It was the worst job I ever had in my life and 
I was up until 3 or 4 o'clock in the morning going through all that 
filth. Of course, I had to hide it from my own kids. They wouldn’t 
look at it anyway; at least, I hope they wouldn’t—I don’t think they 
would. Tam sure they wouldn’t look at it. 

Mrs. Grananan. | think most of the magazines we refer to are 
filthy from the front cover to the back cover and they are instructing 
children how to be immoral and to be sexual perverts. I don’t know 
whether we can leave it toa jury. That’s a terrible thing to say. 

Judge O’Brren. Do you know what I wish? The next time I try 
a sex case where we have some old man or sex pervert has ruined and 
defiled and depraved the morals of some little girl, they would sit 
right down and listen to what I have to hear. I wish they would 
do that. I would rather let the poor old man go, who is probably 
sterile by this time, and send all of these rig ioe of filth to the 
penetentiary. That’s what I would like to do but I don’t have the 
power, but I sure would like to do it, or send them both to the pene- 
tentiary possibly. 

Mrs. GrRaANAHAN. I know that you are doing a tremendous and 
terrific job and I feel that you have been most generous with your 
time and patience. Let me say now that really we have saved the 
best until the last. 

Mr. Cunningham ? 

Mr. CunNINGHAM. I want to express my appreciation to Judge 
O’Brien for coming here. He has had tremendous experience in this 
field. He is areal authority on this, I am sure, after his contact with 
this particular problem. I want to say that I have several things that 
[ wanted to ask about, but time doesn’t permit. One of the members 
has already left to make a plane schedule. We will be in contact with 
you, Judge, and I hope that you will be as helpful in answering our 
inquiries for further information as you have been today. 

Judge O’Brien. May I interrupt at this point? I think it is just 
wonderful that your committee has come out here to Omaha. You 
probably would rather do other things than come around to different 
parts of the country and listen to this sort of thing. I know there is a 
great deal of similarity. It’s a thankless, hard task, that I realize. 
I have read some of your literature and it is very fine and some of 
your conclusions, and I admire you for it. I assume that your legal 
adviser has contributed a great deal. This is a terrific problem. I 
certainly want to urge you—don’t get discouraged ; don’t get discour- 
aged on it. You have many problems confronting you. 

Mr. CunnINGHAM. We, certainly, and I know I speak for all the 
committee, will not get discouraged at all. In fact, we see a lot of 
encouragement. I have several areas that I have jotted down just 
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from today, areas where I think we can have additional legislation 
which came from this group today. The purpose and the real reason 
why we had this hearing was to get your ideas, and there are some 
good ones. 

Judge O’Brien. You see, if I, for example, or any other judge or 
jury, found a dozen or a half a dozen publications obscene, and they 
would even stand up under our present-day law, assuming they would, 
although I rather doubt it, there would be two dozen more to take 
their place, and by the time you get through litigating, why, there 
would probably be several hundred more. That’s the bad part about 
it, so you start all over again. We don’t have the proper legislation 
at all. This new ordinance might help, but it is not the answer and 
it certainly is not the solution to the problem at all, at least that is the 
way I look at it. I certainly don’t know all the answers. I am trying 
to find out this, but so far I haven’t done much toward solving or 
finding a solution to the problem. 

Mr. Cunntncuam. Again, Judge O’Brien, we certainly appreciate 
this, and I know the committee does. In conclusion, I want to thank 
Judge Lynch and his associates for making this room available to us. 
I certainly want to thank all the witnesses, and I want you to know 
that the testimony we received here today will be very thoroughly 
analyzed and studied by both our profession: al staff and by the com- 
mittee itself. These hearings tocay will be in printed form, and any 
of you that would like to receive a copy ata future date, p please write 
a letter and request the hearing in printed form, and I will see that 
they are forw: arded to you. also want to thank the press, radio, 
and TV people, who have ae a m: savin is job and stayed with us 
on this because it is so important that people become familiar with 
this problem and what we are trying to do about it. With that, in 
conclusion, Madam Chairman, and again thanking you and the other 
members of the committee for taking the time to come here, I will 
say it was a fine hearing and I am very pleased that we were able to 
sit here today and hear the witnesses and have other people present 
to hear — about the problem. 

Mrs. GRANAHAN,. Sir, I wonder if I might ask you if you would 
care to comment regarding mandatory jail sentences. Is it advisable 
or is it not? I have a bill to present in Congress to make it a manda 
tory jail sentence for the purveyors, publishers, and distributors of 
this filth in the cities and villages. My bill calls for a mandatory 
jail sentence. Senator Kefauver recommends that the first sentence 
a not be a jail sentence but the second should be, so if that has 

0 happen, I will defer to him, and each successive conviction in- 
creasing the jail sentence and the fine. 

Judge O’Briex. Oh, yes: I think that should be done. Increase 
the sentence as it goes along? 

Mrs. Grananan. Yes, but do you think a Federal law passed by 
the Congress of the United States would be the proper thing? I 
have a feeling that if these men are picked up and serve a sentence, 
that we are cutting off their means of income and after they have 
served 3 to 5 vears or more they won't be so apt to come back and 
get into this filthy smut business again. Am I being too idealistic? 

Judge O’Brien. I don’t think you are being idealistic but I think 
perhaps vou are being optimistic, let’s put it that way. Whether you 
ean convince your colleagues on that penalty, you really have a task 
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there. Now if I sat here and told some Federal judge that a little 
judge in Omaha, Nebr., should sentence a man to jail, that Federal 
judge might resent it, so I think your job, of course, is to convince 
your colleagues. I think the penalty should be inc sreased. I am quite 
aware that this is a multimillion dollar business and that it is divided 
up with probably less than 4,000 people in it—less than 4,000 people 
in it, so It’s a big proposition and they make a lot of money. 

Mrs. Granawan. You know, a large fine doesn’t mean anything 
to those people. 

Judge O’Brien. No, not a bit. 

Mrs. GRANAHAN. It just encourages them to go out and violate it 
more. 

Judge O’Brien. That’s right. 

Mrs, GRaANAHAN. I am certainly very happy to have you here and 
to meet you. 

Judge O’Brien. It is certainly a pleasure to have met you, too. 

Mrs. Grananan. I, too, want to thank the press, radio, and tele- 
vision people, and particularly the audience and the witnesses who 
have done such a wonderful job in turning out here today. Thank 
you. 

Mr. Oliver? 

Mr. Oniver. Just one question. I take it from what you have said 
here that you are not too enthusiastic about this y: ardstick of con- 
temporary community standards. I mean as it is written into the in- 
terpretation of the law. 

Judge O’Brren. You mean that I am not enthusiastic about it ? 

Mr. Ottver. That you are not enthusiastic about using it as a 
yardstick. 

Judge O’Brien. No, I didn’t say that. 

Mr. Oxtver. Well, that’s what I gathered. 

Judge O’Brien. No; I didn’t say that. Did I give that impression ? 

Mr. Ontver. So far as I am concerned if I had my way in writing 
an interpretation I certainly would not include that as any roadblock 
so far as determining what obscenity is. 

Judge O’Brien. I will say this, I don’t think there is any authority 
that will be able to tell us that this community doesn’t have the cor- 
responding moral standard for a community. We are all guessing 
at it. 

Mr. Ortver. I didn’t want to get the wrong impression from you. 

Judge O’Brien. I think all standards in the United States are the 
same. In perhaps a city it doesn’t come under the same yardstick, but 
statewide and nationally, it is all the same. 

Mr. Oxiver. We don’t have the yardstick on actions by the Pure 
Food and Drug Administration so far as interpretation is concerned. 

Judge O’Brien. I hope you and I are around to see the day when 
we see this thing resolved. I hope that I can see your definition ac- 
cepted by all the courts. 

Mr. Ottver. Thank you very much. 

Mrs. GRANAHAN. Thank you again. 

(Whereupon, Wednesday, November 18, 1959, the subcommittee 
adjourned, subject to the call of the Chair.) 
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